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ERRORS    OF  THB    PRESS,  &c. 

Page 

39>  line   4  from  the  bottom^  read  grounds, 

45,  line    i>  ttaA  the  iota, 

53,  line    3    from  the  bottom,  read  phrafeSf 

77,  line   4,  read  and,  for  the  firft  word. 
1 48,  line  1 8,  read  circumftancesm 
x'ji,  line    3    from  the  bottom,  read  Pltmer  for  Lttders, 
277,  line    5   from  the  bottom,  read  at  for  of. 
390,  line  17,  read  (G.}  for  (E.} 

1 14,  Fill  the  blank  in  the  fccond  note,  with  407—41  r. 

At  pp.  324,  and  401,  of  Vol.  I.  the  reader  is  defired  to  add 
a  note  of  reference  to  the  proceedings  in  the  Houfe,  upon 
the  fubjeA  of  daffing  petitions,  on  the  firft  of  december 
1790^  in  pa,  19,  of  the  Votes. 
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Vol.  III.  B 


Thb 


XIV. 

Thb  case  Of  THi  TOWN  AKD  PORT  or 

$     E     A     F     O     R     D, 

In  the  County  of  Sussex.     In  J785. 


The  Committee  was  chofcn  on  Tuefday  the  r5th  of 
March,  1785,  and  confifled  of  the  following  members: 

Edward  Pbelips,  Efq;  Chairman, 
Sir  Tho.  Diindas,  Bart.    7  ^    . 
Y^ilKaofi  Young,  Efq;       5 
Sir  Cha.  Prefton,  Bart.        Henry  James  Pye,  Eftj; 
Sir  Henry  Gough,  Bart.      William  Drake,  jun.  Efq; 
Hugh  Montgomery,  Efq^    T,  Boothby  Parkyns,  Efq; 
Sa.  Noel  Edwards,  Efq;       John  Bond,  Efq; 
Charfes  Morgan,  Efq;  Bame  Barne,  Efq; 

Samuel  Thornton,  Efq;       John  BuUock,  Efq; 

Petitioners. 

The  Hon.  Lewis  Tho.  Watfon,  and  fcveral  *  Eledor* 

of  Seaford* 

Sitting  Members. 
The  Hon,  Henry  Neville,  and  Sir  Peter  Parker,  Bart, 

CounfeL 
For  the  Petitioners,  Hon.  Mr.  Erfkine^and  Mr.  Piggott, 
For  the  Sitting  Members,  Mr.  Rous,  and  Mr.  Le  Blanc. 


♦  It  is  ftikd  in  the  joon&l,  the  petition  of  ihcfnferai 
^rfoDS»  kc.  bat  only  one  appeared  to  have  figned  it.  Thi» 
irregularity  was  not  obfcrved  till  the  trial  began.  See  upoa 
this  fubie^  the  cafe  of  HonitOD  beseaftev. 

3  THE 
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TH  £  petitions  were  both  alike,  and  alledged 
That  the  returning  officer  proceeded  to  the 
cleftioD  on  the  30th  of  March  1784^  without 
giving  four  days  notice  of  the  day  appointed  for 
fuch  ele£tion>  as  required  by  Stat.  7  and  8 
Wen.  IIL  ch.  25,  whereby  the  (aid  elcAion  and 
return  were  null  and  void  \ 

It  was  admitted  by  the  parties  that  die  fitting 
meaibers  had  a  majority  on  the  poll,  and  thac 
the  ekdion  was  made,  as  ftated  in  the  petidons, 
on  the  30th  of  March,  in  confequence  of  notice 
proclaimed  on  the  27th  preceding. 

The  queftion  ia  this  caufe  was.  Whether  it  was 
voidl)y  the  above  ftatute;  the  words  of  which 
are  as  foUow!  *^  Whereas  by  the  evi}  praftices  and 
irregular  proceedings  of  fherifis  under  iheriffs 
mayors  bailiff^  and  other  officers  in  the  execution 
of  wrirs  and  precepts  for  ele&ing  of  members  to 
ferve  in  parliament,  as  well  the  freeholders  and 
others  in  their  right  of  eleftion,  as  alfo  the  per- 
Ibns  by  them  elefted  to  be  their  rcprefentatives 
have  hitherto  been  greatly  injured  and  abufed. 
Now  for  remedying  the  fame  and  preventing  the 
like  for  the  future.  Be  it  enadlcd  by  the  King's 
moft  excellent  Majefty,  by  and  with  the  advice . 
and  confent  of  the  Lords  fpiritual  and  temporal 

•  40  Joum.  J02,  506. 

B  2  and 


4  CASE      XIV. 

jad  Cccr-rocs  -l  rhi  pminr  par^^nnerg  afor- 
bird,  2=c  by  dic  xzrbcrrT  c£  tbr  umr,  ThiC 

afarrg  fl::-  .-ocgd  or  caBri,  ocrc  ibsli  be  ferry 

of  firTTrc-s;   iDi  tixr  e>e  L-cd  C!i23cr3or, 

irr3  f:x  tk-ff Qc  cc  iDcnrbcrs  to  irr^  zn  the 
<£—>*-  ::iEr52n>r=t,  mrA  25  acoci  gAjcCL'cc  rs  the 
fcr/f  ruT  be  G^ac  Adc  thjer,  s  -ff^II  rpcn  ^tc 
czZT-ig  or  f—r-VTr^^  irx  dtv  pifErmrrr,  rs 


a*.-: 


cSrrr  -.-?=  r:*  rrrr£rc  cf  iar  ikrr  ^sTrrr,  5:iII 
i:r»rc  r  *  bjjrk'  r^r-rrf  :T.c:rib  t^>r  drr  br  rroerrrd 


IDT  ■»-.":  — igr  cc:  rzir  p-^rorrc  <r  Tarjorrc  ro 
car:  bircirirb,  wm  ro-Tcrirf.  jon  cc  pbcr 
wriii  hii  ;;ruZi5::^c»-s  m<->r:r  izv  mrcrl^r  or 

fcrjTiz  cr  2:zT  fbrurr  raLruiODr:::.     Arxi  mir'nbi 

rrr^  5rf5  sfirr  ibc  rrcrpt  of  oe  iuc  1^  of 

i^c  or  Zuzh  «d  be  icircrri  Kci  r«^c?jc  of 
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frccepts  to  the  proper  officer  of  every  fuch 
borough,  town  corporate,  port  or  place  within 
his  jurifdiftion,  to  whom  the  execution  of  fucli 
precept  doth  belong  or  appertain,  and  to  no 
other  perfon  whatfocver.  And  every  fuch  officer 
upon  the  back  of  the  fanre  precept,  fliall  indorfe 
the  day  of  his  receipt  thereof,  in  the  prcfence  of 
the  party  from  whom  he  received  fuch  precept, 
and  ftiall  forthwith  caufe  public  notice  to  be 
given  of  the  time  and  place  of  eleftion ;  and 
fliall  proceed  to  eleftion  thereupon,  within  the 
fpace  of  eight  days  next  after  his  receipt  of  the 
fame  precept,  and  give  four  days  notice  ^t  leajl  of 
the  day  appointed  fmr  the  ele£lion*\ 

The  merits  of  thk-deftion  depended  folely  upon 
the  legal  efFeftofthis  claule  of  the  ftatute,  con- 
fidered  as  an  abfolute  and  pofitive  law  for  the  di- 
rc6Hon  of  eleftion  proceedings.  For  though  it  was 
faid  there  were  circumftances  in  the  caufe,  (as  will 
be  feen  hereafter,)  froui  whence  it  might  have 
been  inferred  that  the  parties  to  the  ele6tion,  th^ 
candidates  and  all  the  eleftors,  had  confentcd  to 
k,  thefe  circumftances  werjC  held  improper  to  be 
taken  into  confideration  by  the  court  in  forming 
their  judgment  upon  the  queftion. 

The  counfel  for  the  petitioners  contended. 
That  the  eleftion  and  return  w^re  void ;  arguing 
as  follows : 

B  3  The 
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;  The  qucftion  is^  whether  an  eledion  not  nnadc 
according  to  law  can  be  confidered  as  legal* 
Although  the  nature  of  the  ele£tion  judicature 
is  fuch  as  to  partake  fonnewhat  of  the  privileges 
of  the  Houie  of  Commons,  in  thofe  caufes  in 
which  the  undefined  privileges  of  the  Houfe 
make  part  of  their  confideration ;  yet,  whea 
thofe  privileges  have  been  furrendered  to  the 
dominion  of  the  law,  this  court  is  limited  by 
the  fame  rules  as  the  other  courts  of  law.  la 
the  former  cafe  the  jurifdi£tion  is  open  to  the 
obfcrvance  of  the  law  and  difcretion  of  parlia* 
rnent «  in  the  latter  fuch  confiderations  are  ex« 
eluded,  and  the  law  is  to  receive  the  fame  con* 
ftruftion  and  implicit  obedience  as  the  judges 
would  give  it.  The  prefent  caufe  is  of  the 
nature  of  the  latter. 

Before  any  ftatgte  direAed  eleftion  proceed* 
ingSs  the  writ  was  the  only  authority  for  them  i 
and  the  fheriSs  might  and  often  did  make  the 
cledions  for  the  different  boroughs  of  their 
bailiwicks,  without  iffuing  precepts  to  ;he  borough 
officers  or  magiftrates  for  that  purpofe.  Great 
abufes  arofe  from  this  praftice,  as  it  appears 
from  the  preambles  of  the  early  z&s.  The 
flat.  23  Hen.  VL  ch.  14.  was  the  firft  which 
prefcribed  a  mode  of  eleftion  in  boroughs  under 
a  precept  from  the  iheriff  of  the  county.  It 
appears  by  a  recital  in  tl^e  a^  to  have  becq 
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praftifed  befbre,  and  to  have  been  dioughtdie 
regular  courfei  but  as  there  was  no  provifioa 
for  it  by  law,  a  borough  ekdtion  made  ocherwife^ 
if  not  coaiplained  of,  would  have  been  con* 
firmed  in  parliament  upon  principles  of  diicretion» 
when  no  pubKc  inconvenience  followed  from  ae» 
The  iheriff  might  have  fent  his  bailifi^  to  hold 
the  eledions  m  the  feveral  boroughs  1  becaufe 
the  writ  direded  iht  Jberiffxo  make  the  eledion : 
And  the  queftion  in  luch  cafes  would  have  been, 
whether  he  had  exercifed  properly  that  difcretion 
with  which  the  law  had  intrufted  him.  But 
certainly  after  that  injun&ion  of  the  ftatute  fuch 
an  eledtion  would  be  void,  and  fo  declarecl, 
without  entering  into  the  queftions  of  convc- 
mence  or  confent  of  parties.  fic<;aufe  the  a& 
gives  the  authority  for  the  proceeding,  and  directs 
it  to  be  by  precept  j  and  if  the  iheriff  were  to 
proceed  differently,  a  return  nriade  by  the  clerk 
of  the  crown  would  be  as  valid  and  legal  as  the 
(hcriffs.  If  thd  lari^r  afts  without  authority, 
he  ads  like  any  other  private  o^an.  The  above 
(btute  in  its  prihciple^nd  regulations  is  very  fimilar 
to  the  7  and  %  Wm,  III.  ch.  25,  In  both,  the 
dtfefetion  of  the  officer  and  the  privilege  of 
parliament  are  fubjeded  to  a  poGtive  rule  of  law» 
Before  the  faoie  ftatute,  the  0ieriff  might  have 
held  the  eledion  county  court  where  he  pleafcd 
«-rin  ^  Qwn.houfe  if  convenient  1  and  it  woukl 
*B  4  i**v9 
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have  dq>cndcd  on  circuftances  of  time,  ootice, 
and  other  regukdons,  whether  it  were  a  good 
eleftion  or  not.  To  prevent  the  abufcs  to  which 
this  was  open,  the  fame  act  directs  the  county 
court  to  be  held  in  the  molt  ufual  place.  Yet 
the  Houfe  of  Commons  had  authority  of  itfelf 
to  punifh  men  who  committed  thofe  abufes ;  rf 
"vhich  their  Journals  contain  many  inftances. 
But  fince  that  privilege  has  been  furrendcred  to 
the  law,  can  it  be  believed  that  an  ele&ioo  at  a 
county  court,  not  fo  held,  would  be  confidercd 
legal  ?  It  is  true  that  the  act  does  not  declare  an 
cledlion  otherwifc  made  to  be  vcid.  But  for 
what  other  purpofe  can  it  be  fuppofed  to  have 
made  the  regulation,  and  to  have  fliut  out  thofe 
queftions  of  circumftanccs  that  might  have  ariien 
before,  by  a  pofitive  rule  ?  If  an  ele<9ion  contrary 
to  the  aft  can  be  juftiSed,  the  law  is  ufclefs. 

Reafonable  notice  of  an  ele«&ion  was  alwa3rs 
required  by  law  before  this  ftatute.  But  what 
was  reafonable  or  not  depended  on  circurr.ftances, 
upon  which  various  queftions  might  arife  *.  It 
was  rcfolvfd  in  the  cafe  of  Winchclfey,  Glanv. 
pa.  1 9,  that  an  election  without  due  wammg  was 
void.  The  principle  v/as  never  denied.  To 
prevent  the  troubitfome  queftions  that  might  be 
made  upon  the  regularity  of  notice,  the  aft  of 

•  The  cafe  of  Crickladf,    in  159;,-  n  Joom.  461,  iq 
the  fame  fcffion  in  which  the  afl  paflcd.  If  of  this  forf. 

WiU. 
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Will.  III.  declares  pofitively  what  (hall  in  all 
cafes  be  due  warning,  and  fixes  it  at  four  days« 
Ercry  cleftion  therefore  not  had  with  fuch  notice^ 
is  without  due  warning,  and  void  by  the  common 
law  of  parliament ;  by  the  rule  of  which  the  cafe 
of  Winchelfey  was  determined. 

The  (heriff  in  eleftion  proceedings  now  is  not 
an  officer  at  common  l^w,  but  fpecially  appointed 
by  various  afts  of  parliament  to  a  particular  duty ; 
which  if  he  does  not  execute  as  prefcribed,  he 
z&s  without  authority  and  the  proceeding  falls  to 
the  ground.  There  is  no  eleftion  made  if  the 
officer  does  not  aft  in  it  according  to  his  authority^ 
becaufe  he  th/sn  afts  «as  a  private  man  ;  whereas 
the  cleftion  muft  be  made  by  the  officer  of  the 
law  exercifing  the  authority  of.  the  law. 

All  the  analogies  of  the  law  in  other  inftanccs 
inforce  the  fame  principle.  If  an  excifeman 
were  to  enter  a  houfe  and  find  property  in  it 
fubjeft  to  fcifure,  yet  if  he  were  not  to  purfue 
the  authority  given  him  by  the  ftatutes,  he  would 
be  liable  to  an  adion  for  damages  to  th^  party ; 
becaufe  he  did  not  pprfue  his  authority.  If  dud 
notice  had  not  been  given  upon  a  diftrefs  of 
goods  by  a  landlord,  it  rendered  him  atrefpaflbr 
ab  iniMy  and  the  whole  proceeding  became  void ; 
till  a  partiailar  ftatute  was  made  to  alter  the  law 
jn  this  rel^ft,  and  to  give  damages  to  the  tenant, 
according  (o  the  circumftances  of  the  injury. 

.30 
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So  if  judgment  were  figncd  in  an  aftion  without 
proper  notice,  it  would  be  fet  afide  as  irregular  s 
without  (hewing  any  particular  inconvenience 
refuking  from  it.  In  the  fame  manner,  where 
a  trial  is  had  without  due  notice,  it  is  gf  no 
cffedt.  Thefif  lad  cafes  are  ftrong  iUuftrations 
tf  the  principle  contended  for;  becaufe  the? 
arife  from  mere  rules  of  practice  made  by  the 
courts  themiclves  for  their  owa convenience ;  and 
over  which  they  have  an  abfolute  controU.  Yet 
they  never  fuflfer '  a  breach  of  them  in  any  in- 
ftance  to  be  juftiBed  by  circumftances  of  ex- 
pedience or  difcrction. 

But  on  the  other  hancl^  great  public  incon* 
Tenience  might  arife  in  the  prefcnt  cafe,  from 
giving  effe£t  to  this  proceeding :  Becaufe  any 
man  had  a  right  to  offer  his  fervices  to  the 
borough  on  the  day  after  thiseleftion;  and  needed 
ix>c  by  law  have  become  a  candidate  fooner. 
The  eledors  too,  in  gontemplation  of  law,  might 
fay  to  fuch  a  candidate,  "  We  chofc  thofe  men 
yefterday  becaufe  no  others  prefented  themfelves : 
If  you  had  been  here  we  might  have  chofen  you/' 
Such  candidate  might  anfwer,  that  the  confent 
of  the  ele£U}rs  and  others  to  break  the  law^ 
could  not  exclude  him  from  the  right  which  the 
law  had  given  to  every  fubjed  of  the  realm,  to 
have  due  notice  of  the  eleAion^  and  that  he  was 
in  kg^  time  to  be  ek&ed  then.    U  thi*  argu* 

ment 
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ment  of  confeot  can  have  any  efTc^^  it  ivould 
extend  to  an  eledtion  on  the  firft  day^  or  to  the 
want  of  any  notice,  and  every  other  previous  afi: 
of  law  by  which  the  proceeding  is  autboriicdi 
the  confequenccs  of  which  would  be  monftrous^ 
Perhaps  it  will  be  faid  that  the  penaky  of  500L 
jnBi&ed  by  the  ftacute  upon  the  diibbedicnce  of 
the  returning  officer^  is  the  protefUon  given  to 
the  law  and  the  injured  parties ;  and  chat  this  is 
the  only  remedy  provided.    But  confider  the 
confequenccs  of  this  dodrine ;  What  an  opening 
it  would  give  to  the  knavery  of  ek&ion  agenttl 
Two  candidates  who  wiih  to  be  before-hand 
with  their  opponent».have  only  to  agree  to  in- 
demnify the  ofiicer,  and  thus  for  250 1.  a-plieco 
cxpence  they  (ecure  their  return  and  prevent 
oppofition.     Yet  it  is  not  clear  that  the  ad  in* 
tended  this  penalty  to  be  thefecurity  for  inforcii^ 
i^  due  execution ;   for  it  feems  to  have  bee# 
provided  chiefly  for  the  cafe  of  refufing  a  oopf 
of  the  poll,  and  other  private  injuries  to  indi-* 
viduab  from  the  partialities  of  returning  officers* 
For  it  makes  part  of  diat  fedion  of  the  ad  (the 
fixth)  in  whidi  the  iberiff  is  direded  to  give  a 
copy  of  the  poll  to  th<^  who  apply  for  it  $  and 
is  noc  inferted  ia  a  feparate  and  fubftandve  feftion 
by  itfelf.    Nor  is  it  ufual  to  provide  for  the 
execution  of  the  law  in  refped  of  the  public^ 
t^jrpcMdtics  for  the  benefit  of  individuals.  Thofe 
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penalties  Arc  generally  intended  for  private  in- 
jtiry ;  but  the  general  obedience  of  the  fubjeft  is 
provided  for  by  the  general  courfe  of  jiiftice ;  of 
whirh  there  is  no  better  rule  than  to  annuU  the 
cffeft  of  every  aft  done  contrary  to  law.  Ad- 
ditiorial  reafon  for  this  rtiay  be  'adduced  from  the 
authority  of  the-  Conamittec  whofc  refolutionj 
Serjeant  Glanville  reports  upon  the  Chippenham 
cafe,  p.  59,  60,  in  thefe  words:  *^  j4nd  albeit 
that  ill  other  inferior  courts  of  the  common  la-Wy 
fbe  court  and  fhe  fhrty  in  that  Juit  are  concluded 
hj  thefalfe  return  of  t^e  fljeriff^  in  a  caiife  between 
man  and  man  ;  and  the  party  grieved  thereby  left 
to  his  nSficn  upon  the  cafcy  for  his  remedy  agaihji 
the  fheriffy  to  recover  his  damage  fcr  the  wrong 
thereby  done  unto  him.  Tet  in  'parliament y  becauje 
the  commonwealth  hath  an  intereft  in  thejervice  of 
iVtry  particular  member-  of  the  Commons  Houje  of 
PMrliamenty  and  this  court  m:d  coUrfcil  of  Jlate  and 
jlffike  'is  guided  by  peculiar  mofe  high  and  politic 
rules  of  iaw  and  ft  ate  ^  than  the  ordinary  courts  of 
juftice  are  in  matters  bit  ween  party  and  party  ^ 
jAdy  if  in  a  cafe  of  a  falfe  rhiirn  to  the  parli anient y 
the  HouJe  cf  Commons  JhoUld  thereby  be' concluded ^ 
then  /hculd  it  be  in  the  power  of  the  fheriff  to  fill 
the  parliament  with  perfons  never  dklj  chofen^  -whoy 
by  prefumptiony  will  not  be  ifutifferent  5  and fo- may 
id  A  great  means  to  overthrow  or  much  prejudice 
the  commonwealtbyftr  which,  no  fine  eh'punifb^ 

menf 
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ment  to  be  impofedjiponJhe.fieriffi^or  other  "parties^ 
for  fucb  undue  returns^  could  ever  make  /ufficient 
JatisfaSionJ*  .  . 

By  the  opening  of  the  cafe  few 
the  fitting  mennber^  it  appeared  r^^^^jJ^^bc' 
to  confift  partly  of  fad  and  partly 
of  law.  But  as  the  fubfequent  refolutions  of  the 
comnnittee  excluded  the  evidence  of  the  fa^ 
relied  upon  in  the  arguments,  I  think  it  un* 
neceiTary  to  mix  them  in  this  place  with  thoib 
argunicnts ;  further  than  to  ftate.  That  the  fitting 
members  offered  to  prove  that  all  the  eleftoBS 
and  candidates  diredlly,  or  indireftly,  confented 
to  the  eled:ion-day ;  that  the  petitioning  candi- 
date himfelf  had  dedred  it;  and  that  the  elec- 
tor whofe  name  was  figned  to  the  petition,  had 
attended  the  eledlion  without  objecting  to  the 
notice,  and  voted  for  Mr.  Watfon.  Indepen- 
dently of  fuch  circumftances,  their  anfwer  to  the 
foregoing  arguments  for  the  petitioners  was  tq 
the  effeft  following. 

The  true  confljuftion  of  a  ft^tutc  depends 
upon  a  due  confideration  of  its  objedb  and  pro- 
vifions,  when  compared  with  the  mifchief  it  was 
intended  to  prevent,  or  the  good  to  be  intro- 
duced by  it.  A  literal  adherence  to  the  words 
or  matters  of  form  muft  give  way  to  fuch  con- 

fiderations* 
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Ffooi  toc  puiublc  of  cbc  ftft  ui 
KMppan  to  kxv^  been  ocfjfiiinni  br 
pBtia]  abofe  of  tbe  audiorirr  of  j&uinlng 
to  wc  icjuiT  of  tbe  exSjn  and  <ucutJ\ 
to  hsvc  brra  midt  far  rraxdriag  rt^i 
T!jc  voctis  dacicfeie  dircS  ia  sn  ex- 
prcB  iraii'tfT  tbe  dcty  of  die  TCtismmg  ocBccr 
in  proccccsii^  to  in  deSsoo.  But  t!ic  ad  docs 
■ot  dedarc  dnt  bs  ber-jcfi  of  <!uij  fhall  aroid 
M  dcfljoo  DOC  earned  oq  id  tfae  nutmcr  pee- 
fcribed.  It  wmxtK%  ss  ptoviOocs  or  giving  x 
peBikj  1^  fk  jMifj  <|ggiieuadL  Tbe  oblcmtion 
CB  die  odier  ode  inimf%  it  iif <  t  fli'  f  to  add  **  fix* 
*  rsoj  viKul  oftace  cutJiJiy  to  tise  afL*" 
Wbo  is  fiiac  party  upoo  diis  de&oo  ?  K^or  the 
pcdtiaocrs;  but  die  fii^i^  ineir.beis»  mi>a 
a;r  imulfed  in  an  expeofive  Eugaiiou  br  his 
acgCgUiCC  It  is  a  knonm  fide  of  cooftrv^oa 
cf^  ftiTigcs  tint  wbcre  die  fljcutc  creates  as  of- 
fcoce  and  gives  a  pcnalDf  vot  lefltiaiDsx^  2t«  the 
praferadoo  far  that  pcsakr  is  the  coeHe  to  be 
porfbedfcr  xnfarcix^thekw.  In  the  iirre  rrrin- 
Bcr  vlicie  the  flatute  is  ictixdstl^  the  lunedji 
pecfcitod  bv  tfaea&isthe  oclf  one  to  be  ob« 


The  inihnmg  fiy  the  pctnionets  gwft  mteuJ  tc» 
prove  die  breach  of  ai^^  of  the  odxr  ic;guhn)cs 
ithsaftaobeeqitsly  fttdtotheekdioD  vidi 
'         As  (or  iaftuice — It  dechves  thit 

the 
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the  writs  (hall  be  delivered  to  the  proper  officer^ 
and  So  no  other  per/on.,  This  point  is  often 
omitted— -Yet  would  that  be  ^icontended  to  an- 
nul the  election  ?  Or  if  the  officer  (hould  no^ 
as  he  is  required,  indorfe  on  the  back  of  the 
writ  the  day  of  receiving  it;  or  ihould  no/cfortk^ 
with  make  out  the  boi-ough  precepts;  or  be 
more  than  three  days  m  delivering  them  to  the 
borough  I  or  ifmore  than  eight  days  notice  flioukl 
be  given  of  the  eleAion»  as  it  happened  in  the 
cafe  of  Salifoury  in  1713  *«  In  all  thefe  cafes 
the  petitioners  mud  contend  chat  the  ek£tkm 
would  be  void ;  which  would  be  running  too  finr 
into  abfurdity.  For  it  might  happen  that  in  all 
of  them  the  objed  of  the  legiHature  might  be 
fully  obt^ned,  notwichftanding  the  irregularity ; 
and  the  officer  ak>ne  would  be  bound  to  anfwer 
for  it»  and  might  be  able  to  Ihew  a  full  juftifi* 

*  See  the  pedtion  in  17  Journ.  481.  in  which  it  is  al- 
ledged  that  the  cledion  was  held  on  the  tenth  day  after  the 
receipt  of  the  precept.  There  are  other  charges  in  it  relation 
to  the  merits  of  the  ele^on.  The  hearing  was  at  the  bar  c^ 
dieHouies  and  we  are  at  a  lofs  to  know  the  particidars  of  It 
from  the  entiy  in  the  journal*  (p.  537.)  which  in  the  uiail 
farm  only  ftates  that  witneflb  were  examined  for  the  parties. 
Aftti  which  the  fitting  member  was  declared  duly  dented  ? 
bat  ic  does  not  appear  under  what  circum(hinces  of  obje^UoC 
These  was  no  divifion  upon  it  in  the  Houfe* 

catjon 
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cation  for  His  condud,  if  an  aftion  were  t>rouglft 
againft  him  for  the  penalty  *. 

The  meaning  h(  the  aft  is  to  prcfcribe  a  par- 
ticular line  of  duty  to  returning  officers,  in  or- 
der to  fecure  a  fair  and  regular  eIc6tion.  But 
if  fuch  fcrupulous  objcftions  fhould  be  received, 
it  would  tend  to  pervert  the  law.  Many  cafes 
might  be  put  of  the  encouragement  they  would 
give  to  private  fraud  and  partiality  in  eleftions. 
Suppofe  in  a  corporation  where  the  governing 
body  has  a  power  to  make  freemen  who  vote  for 
members,  a  candidate  with  an  inferior  number 
who  is  their  favourite,  (hould  be  oppofed  by  one 
who  is  not  fo.  They  might  make  freemen  enough 
to  fecure  a  majority  even  after  the  vacancy  of 
the  fcati  and  by  procuring  the  returning  officer 
(who  would  perhaps  be  one  of  their  own  num- 
ber) to  give  an  illegal  notice  of  the  eleftion, 
they  would  by  this  means  and  by  waiting  till  a 
determination  of  that  eleftion  upon  their  petition 
againft  it  could  be  had,  give  time  enough  to 
thofe  furreptitious  freemen  to  ftrengthen  their 
titles  by  die  year's  pofleffion ;  about  the  end  of 

•  It  is  clear  from  the  8th  fc^.  of  the  aft,  that  it  intended 
to  diftinguifh  the  breach  of  feme  regulations  from  others: 
for  in  that  feftion  it  enadls  that  the  eleftion  of  a  minor  (hafl 
be  null  and  *voiiL  But  there  is  no  fuch  provifion  in  the  fec- 
tion  now  under  condderatioQ :  that  is  left  to  the  general  ope^ 
xatioa  of  law, 

which 
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*rhich  the  new  cle6Hon  would  come,  ahd  they 
would  fccure  the  return  to  their  own  candidate. 
The  5cx>l.  penalty  would  be  as  inadequate  to 
prevent  this  cafe,  as  in  the  cafe  put  on  the  other 
fide :  but  the  evil  would  be  much  greater.  Be- 
caufe  in  their  cafe  the  corruption  of  the  tranf- 
adion  would  render  it  altogether  void  and  in- 
efiedhiali  whereas  here  there  would  be  no 
remedy. 

But  without  following  this  mode  of  reafoning, 
it  win  foffice  to  confider  fome  of  thofe  decifions 
which  are  of  eftabliflied  authority  in  Weftmin- 
fter-hall  upon  the  conftru6kion  of  ftatutes.  There 
is  none  more  pointed  to  a  cafe  of  this  fort  than 
that  which  arofe  upon  flat.  13  Eliz.  ch.  lo.  f.  j. 
for  regulating  ecclefiaftical  leafes ;  which  ena£b 
that  any  leafes  but  thofe  provided  for  (hall  be 
'ooid  to  all  interns.  But  when  the  cafe  occurred 
of  a  leafe  made  contrary  to  the  ad,  the  judgetf 
confidering  the  regulation  to  have  been  intra* 
duced  for  the  benefit  of  the  fuccef&)r,  which  was 
the  chief  defign  of  the  aA,  held  this  leafe  to  be 
good  for  the  life  of  the  then  incumbent  wh<> 
made  it,  and  void  only  againft  tlie /ucceffir  *. 
And  on  the  fame  principle  they  decided  another 
cafe  upon  the  fame  ftatute  upon  a  bi(hop's  graii( 
of  an  office ;   which  was  held  not  to  be  Wlthixi 

•  See  Vol.  1.  p.  1594 

Vol.  hi.  C  the 
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die  mctning  of  the  a&,  although  included  in  the 
words :  Becaufe  it  was  intended  to  provide  for 
the  maintenance  of  the  epifcopal  ftation  and  dig- 
nity, and  therefore  muft  be  conflxued  to  pernrut 
the  bilhops  to  retain  their  ufual  power  over  thofe 
offices  which  had  been  appurtenant  to  their  fta- 
tions,  and  helped  to  preferve  their  dignities. 

There  are  {bvnc  regulations  of  ftatutes  which 
are  held  to  be  only  diredory,  and  not  abfolutely 
tending  or  conciufory,  the  breach  of  which, 
though  puni(hable,  is  not  held  to  avoid  the  thing 
done.  Of  this  fort  Sir  £.  Coke  held  the  fta- 
tutes requiring  eleftors  and  elected  to  be  refi- 
dent.  Yet  no  form  of  words  can  be  nKMre  ex- 
prels  and  pofidve  than  that  which  is  ufed  in  thofe 
ftatutes  upon  this  provifion.  There  are  other 
more  nKxlem  determinations  inforcing  the  fame 
pnncific  upon  other  ftatutes  *.  In  all  of  them 
dm  is  apparendy  their  fundamental  principle  of 
conffaii&ioo,  that  the  principle  and  obje&  of 
an  affc  of  parliament  are  to  be  attended  to  in 
die  firft  place.  In  the  inftance  before  us 
the  ends  to  be  attained  are  the  fecuriry  of  the 

*  Indus  part  of  the  fobjcA  die  connicl  on  bodi  fides  took 
dtt  fime  cooiib  of  arsomeiit  and  lelied  apoQ  die  fame  caica 
aa  fiPCie  ofed  apon  a  fioular  qucftion  aboat  tkt  £uac  time^ 
aifued  in  tbe  Cricklade  and  ficdfbrdlhiie  trials,  and  which 
aie  ftatcd  in  pp.  4.81,  2,  and  490,  i,  a,  of  VoL  IL  To 
which  I  refer  tbe  reader,  inftead  of  repeating  them  in  the 
fiuse  words  hcie  and  in  tbe  reply  for  tbe  peddoneis. 

4  franchiies 
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fiimcfaifcs  of  cfcftors  and  clcftcd,  all  of  whom 
can  be  prorved  to  have  been  fatisficd  wirii  the 
pnxrceding  in  the  prefcnt  cafe. 

On  the  other  fide  a  cafe  is  put  of  a  perfon't 
becoming  a  candidate  on  the  day  after  this  elec- 
tion. But  thfc  legifliturc  does  not  pay  much 
regard  to  the  mere  claims  of  candidates ;  nor  is 
It  neceflary  by  law  that  candidates  (hould  exift 
at  any  cle6Hon.  For  every  eleftor  may  vote  for 
whom  he  pleafes  to  be  his  reprefentative,  whethef 
he  be  a  candidate  or  not.  Lord  Mansfield  has  faid 
die  term  candidate  was  fo  vague  as  not  to  have 
any  certain  idea  fixed  to  it  by  law  ♦.  But  furely 
in  a  cafe  where  every  eleftor  had  agreed  to  an 
deftion  day,  the  claim  of  a  candidate  on  the 
day  after  could  not  defcrve  any  attention. 

The  ftatute  in  queftion  in  feft.  3.  dirfefl:s 
county  elefttons  to  be  held  at  the  place  wbere^ 
tbey  hofve  moft  ufualfy  been  for  f$rty  years  faft. 
This  regulation  is  injoincd  as  pofitively  as  the 
days  of  notice.  Yet  in  the  Pembrokefliire  cafe 
in  1770  the  dcftion  was  not  held  at  the  moft 
ufual  place,  and  was  complained  of  by  petition 
chiefly  for  that  irregularity.  Upon  the  hearing 
of  the  caufe  in  the  Houfe,  the  queftion  turned 
on  the  tronventence  or   inconvenience  to  the 

*  3  Burr.  1590.    But  the  term  it  fregaent  in  the  modem 
deOicAiiai. 

C  a  county 
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county  from  the  proceeding;  and  the  eledtiors 
was  fupported  by  the  refolution  of  the  Houfe. 
This  could  only  have  been  done  upon  the  above 
principle,  and  upon  Bnding  the  eledion  not  to 
have  been  carried  on  to  the  inconvenience  of  the 
county ;  bccaufe  the  £a£t  of  ulagc  was  not  con- 
tradifted  *. 

The  fame  ftatute  in  fed.  5.  direfts  that  the 
ihcriflF  (hall  not  adjourn  the  county  court  with- 
out confent  of  candidates.  If  he  Ihould  fo  ad- 
journ the  court,  would  that  avoid  the  eleftion  ? 
Yet  the  counfel  for  the  petitioners  ought  to  con- 
tend for  it  upon  their  own  principles.  This 
would  enable  the  iheriflf  at  any  time  to  defeat 
the  eleftion  of  the'fuccefsful  candidate,  if  he  dif- 
liked  him,  by  adjourning  the  poll  whenever  his 
fuccefs  appeared  probable. 

In  the  cafe  of  North  Berwick,  2  Doug.  452, 3. 
it  was  contended  that  the  ele£tion  of  the  delegate 
was  void  becaufe  the  bribery  a£b  had  not  been 
read  at  the  eleftion  of  thofe  by  whom  he  was 
chofen,  as  the  9th  fed.  of  that  adt  requires. 
This  too  is  a  pofitive  command  of  the  law  as  a 
preliminary  to  the  elcftion.  But  the  counfel  who 
made  the  objection  abandoned  it  afterwards. 

If  in  the  cafe  of  the  excifeman  put  on  the 
other  fide,   the  party  whofe  houfe  was  entered 

•  Sec  32  Joum."864, 904,  905,  the  petition  and  proceed- 
ings in  the  Houfe.    (A.) 

9  irregularly. 
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incgclhrty,  had  himielf  contented  to  wave  the 
irregularity,  could  he  afterwards  take  advantage 
of  it  ?  This  is  the  true  point  of  that  cafe  as  ap« 
plied  to  the  preient.  So  with  refped  to  the  ir^ 
regular  diftrefs  and  the  odiers.  It  is  the  uni« 
form  rule  of  the  courts  in  confidering  obje6Hons 
upon  want  of  due  notice  of  trial,  to  inquire 
whether  the  party  appeared  at  the  trial  or 
not.  If  they  fhould  find  that  he  did  attend,  or 
confented  to  the  irregular  notice^  they  never 
fufier  him  to' take  advantage  of  it.  The  cafe  is 
in  point  for  the  fitting  members  upon  this  prin^p 
ciple ;  and  the  caufe  may  fairly  be  tried  upon  it. 

But  whatever  conftrudion  the  coiirc  upon  gen* 
neral  principles,  and  without  rqfaence  to  the  par-* 
ticular  cafe,  might  give  to  the  claufe  in  qucilion ; 
under  the  circuniftances  of  the  prefent  cafe  and 
between  the  prefent  parties,  the  ncccliary  con- 
ftrudion fhould  be  founded  on  the  rnaxrm,  that 
no  man  fhall  take  advantage  of  his  own  wrong. 
The  fitting  members  offer  to  prove  that  the  pe- 
titioners were  parties  confcnting  to  the  proceed- 
ing, or  the  caufe  of  it.  They  are  therefore  in 
the  language  of' the  law  efiopped  to  complain  of 
it;  like  parties  who  fubmit  to  a  jurifdiftion,  and 
cannot^  afterwards  objeft  to  its  judgment.  The 
petitioners  with  to  conlider  the  law  without  re- 
ference to  the  particulaif  cafe;  but  this  court 
cannot  fb  confider  it  abflradedly :  becaufe  they 
(it  upon  die  petition  and  complaint  of  the  par-r 
C  3  tics, 
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cies^  the  meritsr  of  which  they  are  to  trf-i'iihiA 
merits  cannot  be  feparated  from  die  claims  and 
(ituacioa  of  the  parties;  who  are  not  merely 
parties  to  the  cauie^  but  alfo  parties  to  the  traiif* 
adion  horn  whence  the  caufe  acifcs. 

The  cojunfel  for.  the  petitioners  obferved  in 
leply. 

That  die  ppclent  queflion  could  not  be  a^ 
fe&ed  in  any  manner  by  tbecondu^  of  parties^ 
and  it  was  thenefbre  immateriar  to  inquire  into 
the  fuppofird  kijuftice  or  inconvenieoee  of  the 
cafe,  as  far  as  they  were  afiefbed  by  it>  or  into 
any  particuhr&  of  their  miibehayiour:  Becauie 
if  any  fuch  circumftances  them  were,  it  would 
be  competent  (till  to  conlider  them  tn  anothec 
place  and  for  other  purpoies,  if  they  (houkl  be 
thought  to  deferve  the  cenfute  of  the  Houfe. 
But  they  had  na  reference  tOi  the  fate  of  die 
dedtion. 

That  iuch  confideradons  were  equally  unne^ 
eeflUry  in  another  point  of  view :  fcH*  if  the  zGb 
were  not  conclufory^  and  need  not  be  obierved 
implicidy»  then  the  election  would  be  valid  and 
efieAual. 

That  the  difierence  between  die  cafis  of  coo- 
ftruftion  diat  had  been  menticined  and  the  pre^ 
ient»  was,  thac  in  them  the  matter  in  difpute  had 
not  bten  the  eflential  objed  or  chief  dkdgi^  ^ 
the  Uwi  whereas  here  the  time  limited  was  the 

very 
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rtrj  eflence  and  principle  of  t\it  ngolmon,  ahS 
made  an  integral  branch  of  the  ele^lietoi  kfctfl 
That  an  eledion  not  held  under  a  pi^Gqpt,  or  ft 
county  ekdtiqn  not  made  at  a  eduncy  courts 
might  be  juftificd  and  fupported  on  the  fatnd 
rcs^ning  an  the  prefent. 

That  the  cafe  upon  the  Dorham  adi  referred 
Co  circumftances  that  fvppUed  a  ufeful  argunfteiit 
for  the  petitioners.  The  Houfe  upon-  that 
cledion  had  amiuHcd  the  votes  of  a31  the  occa- 
fional  freenrren.  Then  why  (it  might  be  afkcd) 
was  the  law  made  to  require  a  year's  pbfleffioA 
of  burgefsfhip,  fince  the  difcretion  of  ^eHou^ 
would,  without  doubt,  always  be  duly  exer cifed 
in  the  fame  manner,  according  to  circtrmftances^? 
No,  the  Houfe  would  riot  truft*  itfelf  with  fufh 
(Bfcrerion;  and  thought  it  wifer  to  intruft  tfie 
law  with  it  by  a  pofitive  and  unqualiBed  rule  ap^ 
plicable  to  alt  circumftances.  Upon  a  fimilat 
principle  the  regulation  in  queftion  was  made. 
It  would  be  as  competent  to  argue  now  upon 
ftc  conftruftion  of  the  Durham  aft  according 
to  its  objeft,  that  a  freeman  made  within  the  year 
had  a  right  to  vote,  if  he  was  not  made  occa- 
fionaHy,  as  that  an  eteftion  held  within  th^  four 
days  was  valid,  becaufe  the  eleftors  happened  to 
be  prefent.  That  their  prefence  in  fuch  cafe 
can  avail  nothing,  becaufe  it  is  nt>t  according  to 
legal  fummons;  and  the  whole  proceedings  of 
C  4  the 
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die  d^arc  iaztoiDDer  csrsm  mm  jadUe^  without 
any  l^dnriftmcTs  and  diodbrc  Dotfbtgcdsof 
kgal  coofidcracoo. 

That  k  could  doc  be  AippoTcd  due  a  caic  of 
fiaod  and  comipdoQ  fi>  faring  as  chat  puc  by 
che  oppoike  couniH  iipoei  chc  abufe  of  diis  bw^ 
fiould  pafi  unpuniihed :  nor  could  k  b  hs  na- 
ture be  efic&ual,  becaufe  fiaud  vkiaied  crciy 
tranfamon. 

That  the  ca&s  of  acquicfixoce  or  coofcnc  by 
parties  to  krcgular  aa$,  as  mcndoned  oa  che 
ocfacr  6dCj  aroic  upoo  queftions  between  ^tUsz 
But  the  g^eat  diftinftion  of  this  cafe  was,  that  k 
did  not  ariie  between  parties ;  but  was  a  fuhlU 
queffioo  merclyj  upon  die  efife^  of  a  public 
law,  and  which  no  individuals  could  alter  or 
cootroll:  which  diftindion  the  counlel  for  the 
petitioners  endeavoured  to  confound  in  thek  ar- 
gunoents,  and  in  die  cafes  alluded  to.  That  the 
cafe  of  Pembrokefhire,  as  it  zppodt^  in  the  jour- 
nal, was  a  queflion  of  evidence  of  which  town 
was  die  moft  uflial  place  of  eledioo,  according 
to  the  meaning  of  the  a&.  Whidi  queflion 
was  determined  by  the  Houfe  as  a  matter  of 
faft;  and  in  any  other  point  of  view  the  dc« 
cifion  was  illegal     (A«) 


The 
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The  Committee  did  not  come  to  their  con*- 
cluIiDn  and  final  reiblution  dire£Uy  after  hearing 
the  above  arguments.  There  were  fbme  inter- 
mediate (ieps  of  deliberation^  occafioned  by  the 
courfe  of  proceeding. 

After  the  counfelfbr  the  petitioners,  had  .finiih^ 
ed,  the  fa£U  of  their  cafe  being  adn>itted,  thole 
for  the  fitting  members  entered  upon  their  de* 
fence  s  which,  beddes  the  foregoing  ai^uments^ 
was  fiated  to  confifl  of  the  circumftances  before- 
mentioned.  And  they  tendered  evidence  for  the 
purpofe  of  eftablifliing  them. — Firft,  That  the 
petitioning  ele£h>r  attended  at  the  eledion,  and 
in  the  ufual  manner  voted  for  JMn  Watfbn* 

This  was  admitted. 

Then  they  offered  tb  prove.  That  he  and  Mn 
Watfon  and  the  friend  who  propofcd  him  were 
prefent  when  the  eledion  day  was  appointed ; 
that  this  friend  propofed  the  day  and  urged  it, 
although  objefted  to  on  the  part  of  the  fitting 
members^  and  that  Mr.  Watfon  confented. 

The  coun&l  for  the  petitioners  objeded  tp 
the  admiflibility  of  this  evidence ;  and  thofe  on 
the  other  fide  contended  for  the  jujdice  and  pro- 
priety of  it.  Each  party  relying  upon  and  in- 
forcing  die  arguments  above  related  upon  the 
merits  of  the  cafe>  and  which  I  therefore  do  not 
pppeat. 

The 
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The  Gommitcec  rcfohrcd, 

That' the  counfel  for  the  Jitting  members  he  re- 
fir  caned  from  producing  the  evidence  propoffd. 

It  fhould  be  obfcrvcd  that  the  counfcl  for  the 
petidoners  faid  nothing  to  imply  an  adnuffion  of 
the  truth  of  the  above  fafts. 

The  counfel  for  the  fitting  members  then  pro- 
pofed  to  prove.  That  every  elector  of  the  bo- 
irmgh  of  Seaford  was  prefent  and  voted,  ex- 
cept two,  who  were  friends  to  the  fitting  mem- 
bers and  declined  voting.  ^ 

The  coanfcl  on  both  fides  renewed  their  ar- 
guments in  the  fame  manner  upon  the  receiving 
or  rejefling  this  evidence. 

The  Committee  then  refolved. 

Not  to  receive  the  evidence. 

The  counfel  for  the  fitting  member  then  pro- 
pofed  to  prove.  That  the  notide  of  efcftion  had 
been  given  fraudulently  by  the  returning  ofBcer 
in  collufion  with  the  petitidners.  And  they 
urged  the  court  to  confider  this,  not  only  as  an 
cftoppei'  to  the  petitioners,  but  l&ewife  for  the 
fake  of  the  public  adminillration  of  jufticc  and 
ccnfure  of  the  officer. 

This  was  alio  objefted  tso  on  the  other  fide; 
Twit  very  Kttle  was  added  upon  the  fubjed. 
The  Committ?ec  refolved, 

Thdt  the  counfel  be  retrained  from  giving  the 
rtndence  propofed. 

On 
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On  the  T  9th  of  March,  after  the  conclufion 
rf  the  arguments,  the  Committee  determined 

Thai  the  laft  eleSion  was  void. 
Of  which  the    Chairman    duly   informed  the 
Houie,  and  m  confequencc  theFeof  it  w»  there 
ordered  that  a  oiew  writ  Ibould  be  made  out  \ 

•  4oJoiinu  6^1.    (8-) 
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In  1785. 

PAlGI  lO^aiid  24.  (A.)  Thepetntionmthis^cafe 
of'  Ptmbrofcirihire,  in  32  Journ.  865.  begins  with- 
fetting  forth  the  law  refpeding  eoiinty  courts,  and  the 
pntacular  rtgufetien  ef  die  fbtute  7  and  8  William  III. 
that  tfaej^  ^  fball  be  held  at  die  moft  public  and  ufiial' 
pbce  of  elodion,  and  iprikepc  the  fame  has  moft  ufuaHjr 
hear  foe  dief^^  forty  years  laft  paft,'*  &c.  It  com- 
pbins  of  th«!  proceedings  of  the  fherifF  as^  ill)?gal  in* 
two  points.    Firfty  Becauic  he  held  the  county  court 

out 
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out  of  the  ufuai  courfe  of  time,  and  upon  an  improper 
day.  Secondly,  Becauf;:  the  town  of  Pembroke  was 
(from  many  circurnftances  there  flated)  an  inconvenient 
place}  and  that  Haverfcrd-Wcft  was  more  conve- 
nient, where  the  elections  had  been  ufually  held : 
That  theflieriff  at  firft  refufed  tft  hold*  the  eleftion 
at  Pembroke  on  account  of  its  inconvenient  fituation ; 
but  afterwards  changed  hi$  opinion. 

The  matter  of  the  petition  w^  heard  at  the  bar  of 
the  Houfe  27  April,  1770,  when  the  following  pro- 
ceedings were  had,  as  they  appear  in  p.  905  of  the 
Journal : 

«  The  counfel  'for  the  petitioners  having  propofed 
to  prodt^ce  evidence,  to  Aicw  that^from  the  yeiur  1625 
to  1696  no  eledion  for  tfie  county  of  Pembroke  had 
ever  been  held  at  the  town  of  Pembroke  \  and  that» 
from  the  year  1696  to  1727  but  two  elcdions  had  been 
held  at  the  faid  town ;  and  that,  from  the  year  1727 
to  this  time  all  the  ele£lions  had  been  held  at  Hav^r- 
fbrcferWeft,  ^xcept  one  in  the  year  1 741,  'which  was 
held  at  the  town  of  Pembroke :  the  fame  was  ad- 
mitted by  the  counfel  fqr  the  fitting  member. 

Then  a  witnefs  was  examined,  to  prove  that  the 
part  of  the  guildhall  of  Haverford-Weft,  in  which 
the  eledions  for  the  county  of  Pembroke  have  b^en 
tlfually  held,  is  in  the  county  of  Pembroke  and  not  in 
the  county  of  Haverford-Weft. 

Then  a  witnefs  was  examined,  to  fliew  the  par- 
tiality of  the  iheriff  in  favour  of  the  fitting  member, 
in  appointing  the  eledion  to  be  held  at  the  town  of 
Pembroke ;  and  that  that  town  was  in  all  refpeds  ver^ 
inconvenient  for  the  attendance  of  the  freeholders  of 
moft  of  the  hundreds  in  the  faid  connty. 

And 
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Afid  feveial  witneflcs  were  examined,  to  prove  wfa^ 
ktt  been  the  pra£tice  with  re^£l.ta  the  times  of 
Jwlding  the  county  courts  for  the  county  of  Pem- 
broke. 

Then  a  witne&  was  examined,  to  prove  that  the 
iheriff  did,  two  or  three  days  before  he  appointed 
Che  eledion  at  the  town  of  Pembroke,  publicly  de- 
clare that  it  Ihould  be  held  at  Haverford-Weft ; 
and  that  the  notice  of  the  .ele<Sion  was  given  but 
(even  days  before  the  day  of  eledion ;  and  evidence 
was  produced  to  fhew  that  Mr.  Symons  the  other 
candidate,  did,  fome  days  before  the  day  of  dec- 
tion^  proteft  againft  the  proceedings  of  the-fberiiF  as 
being  illegal,  in  not  having  given  proper  notice  of 
die  time  of  ele£Uon,  nor  appointed  the  fame  to  be 
held  at  the  moft  public  and  ufual  place  of  election 
within  the  iaid  county,  and  where  the  fame  had  been 
moft  ufually  held. 

And  another  witnefs  was  examined,  to  prove,  that 
at  the  eleflion  a  perfon  did,  in  the  name  of  feveral  <^ 
the  freeholders,  obje<^  to  the  fheriff's  proceeding  to 
dke  eledion,  as  the  time  and  place  were  totally  illegaL 
And  likewife  to  prove  the  feveral  inconveniences  to  the 
freeholders  of  the  greater  part  of  the  county,  in  being 
obliged  to  attend  the  ete£lion  at  the  faid  town  of  Pem- 
broke. 

Then  the  counfel  for  the  fitting  member  were  heard  ; 
and  examined  a  witnefs,  to  fhew  the  ufual  pra6Hce  which 
had  been  held  in  the  manner  of  appointing  of  a  county 
court,  where  the  former  couoty  court  had  been  dropt ; 
and  to  prove,  diat  the  flierifF  had  appointed  the  county 
court  to  .be  held  at  the  town  of  Pembroke,  before  he 
received  the  writ  for  the  iaid  election  j    and  that  he 

appointed 
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^pointed  the  deaiaa  to  be  heU  ai  die  tami  of  fbm- 
Vroke  »  bdag  the  ooontj  tvwn,  and  aoc  liable  u>  tht 
fame  olfe£bo»  which  haul  been  made  againft  the  lie* 
riff  on  a  former  occafion,  for  holdup  the  eleAm 
within  the  town  and  county  of  Haverfcrd- Weft  ^  and 
aUb  to  prove,  that^  in  the  year  1741,  a  contsAed  eiee* 
tioo,  which  laftcd  feveral  days,  was  bdd  at  the  6id 
town  of  Pembrdie.  And  that  the  town  of  ftenibiufca 
ia  very  convenient^  both  in  its  fitoation  and  its  ac* 
commodation,  for  the  holding  of  a  cono^  do6tioo| 
and  diat  die  gretter  [lait  of  the  freeholder^  who  aae 
frieadstothe  fitting  member,  live  at  a  greater  diftaHoa 
from  Che  (aid  town  than  thofe  in  the  oppofite  inteicft. 

And  one  of  the  counfel  for  the  petitiooets  having 
been  heard,  by  way  of  reply  ^   the  counfel  on  \mA  ' 
fides  were  dueAed  to  wididraw* 

A  modon  was  made  and  the  qneftion  being  pro^ 
pofed,  that  Hu^h  Owen,  £fq;  is  duly  defied  and  re«^ 
turned  a  knight  of  the  ihire,  to  ferve  in  this  prdent 
parliament  for  the  county  of  Pembroke  s 
Mr.  Owen  withdrew. 

Then  the  queftion  being  put»  That  Hi^  Owo^ 
Eiq;  isdulyeleded,  &c.  die  Houfe  divided."-^ 

The  Yeas  were  71,  die  Noes  15 :  So  it  was  re* 
folved  in  the  Affirmadve* 

Pa.  27.  (B.)  The  fubjea  of  die  foregoing  cafe  and 
dccifion  induces  me  to  mendon  the  following  circum* 
fiances  of  die  Bridport  dedion  in  1784.  It  was  held 
%ipoa  Thurfday  April  ift^  in  confequence  of  a  notice 
proclaimed  there  on  the  precedii^  Sunday.  A  petitioa 
was  afterwards  prefented  againft  this  dediony  founded 
foldy  upon  an  objedion  to  die  dbgr  of  the  notice,  aa 

being 
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being  improperly  given  on  a  Sunday ;  and  upon  ano* 
cfaer  objedion  (which  was  not  true  in  fad)  to  the 
minority  i>f  one  of  the  fitting  members.  (See  40  Journ« 
93.)     This  petition  not  having  been  beard  in  the  firft 
fe£on  of  that  parliament^  was  not  renewed  in  the  fol- 
lowing feffion.'  I  have  particular  reafon  to  think  that 
the  petitioners  earneftlj  wished  to  profecute  their  peti* 
tion  i    and  therefore  conclude  diat  dieir  dropping  it 
muft  have  been  owing  to  legal  advice  that  they  had  no 
good  ground  for  the  profectttion.     It  feems  to  me.  that 
the  law  authorifes  any  minifterial  a£U  of  this  kind  to 
be  done  on  a  Sunday,  as  lawfidly  as  upon  other  days. 
Indeed  on  account  of  the  greater  notoriety  attending 
notices  on  a  Sunday,   many  a£ts  mefely  fecular  are 
required  by  law  to  be  notified  on  a  Sunday,  and  in 
the  church.     Till  the  ftat.  29  Charles  II.  cb.  7.  it 
was  lawful  to  make  arrefts  and  ferve  judicial  proceis 
on  a  Sunday.     In  the  cafe  of  Clerkenwell,  Bott  p.  ii. 
it  was  held  that  an  appointment  of  overfceip>of  the 
poor  on  a  Sunday  was  legal. 

Upon  this  fubjedl  of  the  legal  time  of  notice  of 
deftions,  the  Houfe  pafled  an  exprefs  refdution  in  the 
cafe  of  Chichefter  in  1711-12.  The  notice  having 
been  given  on  a  Friday  for  the  following  Tuefday  (a 
time  very  frequent  now  in  pradlice)  when  the  elec- 
tion was  held,  which  was  complained  of  as  infufficient 
notice ;  it  was  refolved  to  be  a  legal  notice.  17  Journ. 
136,  7. 
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The  case  of  the  TOWN  and  PORT  o# 

S     E     A     F     O     R     D, 

In  the  Coiinty  of  Sussex.    In  1786. 


The  Committee  was  chofen  on  Wednefday^  Feb.  22^ 

1786^  and  confifted  of  the  following  Members : 

Daniel  Parker  Coke,  Efq^  Chairman. 

Ifaac  Hawkins  Browne,  Efq;  ^  j^    . 

James  Martin,  Efq;  3 

Arthur  HoWfworth,  Efq;      Will.  Drake,  jun.  Efqj 
Lord  Vifcount  Grimftone     Hon.  D.  Ryder 
John  Bond,  Efq;  Henry  Duncombe,  Efqir- 

Hon.  Geo.  C.  Berkley         Richard  Benyon,  £(q; 
Sir  Charles  Kent,  Bart.        William  Colhoun,  Efq; 
John  Blackburne,  Efq;         Sir  James  Langham,  Bait* 

Pftithfurs. 

1.  Sir^flf  odfrey  Webfter,  Bart,  and  Thomas  Alves,  Efq; 
and  certain  Electors  of  the  place  in  their  intercft ; 

2.  Rt.  Hon.  Henry  Flood  and  Lawrence  Parfons,  Efq; 
and  certain  Eleftors  in  their  intereft  : 

Being  two  feparate  parties  againft  the 

Sitting  Members. 

Sir  Peter  Parker  and  Sir  John  Henderfon,  Barts^ 

Counfel. 

For  Sir  G.  Wcbfter  and  Mr.  Alves  and  their  Eleflors, 

Mr.  Piggott  and  Mr.  Luders. 
For   Meff.   Flood   and  Parfons  and    their   Electors, 

Mr.  Wilfon  and  Mr.  Douglas ;  and  (in  the  abfence 

of  either)  Mr.  Runnington. 
For  the  Sitting  Members,  Mr.  Rous  and  Mr.  Le  Blanc  ; 

and  (in  the  abfence  of  either)  Mr.  Stratford. 
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TH  E  petitions  of  Webfter  and  Alvcs  al- 
Icdged  That  they  were  elefted  by  a  mst- 
iority  of  legal  voters  5  but;  that  the  bailiff  as  re- 
turning officer  had  adted  with  great  partiality  in 
favour  of  the  fitting  members,  by  rejedling  the 
legal  votes  of  perfons  tendered  for  the  petitioners, 
and  by  admitting  other  perfons  who  had  no  legal 
right  to  vote  for  the  fitting  members  5  and  had 
been  guilty  of  other  unwarrantable  praftices 
both  before  and  during  the  eleftion.  That  many 
voters  for  the  fitting  members  had  been  guilty 
of  bribery  whereby  their  votes  were  void ;  and 
that  the  fitting  members  had  likewife  been  guilty 
of  bribery,  whereby,  and  by  other  undue  means, 
they  had  been  returned  to  the  prejudice  of  the 
petitioners  who  were  duly  eledled^ 

The  petition  of  the  eleftors  on  the  fame  fide, 
befides  containing  fimilar  charges,  allcdged  That 
they  being  intitled  by  law  and  by  the  ufage  and 
conftitution  of  Seaford  to  vote  in  the  eleftion 
of  members,  had  tendered  their  votes  for  Sir  G. 
Webfter  and  Mr.  Alves,  and  that  the  bailiff  had 
unjuftly  rejefted  them  *.• 

The  contents  of  the  petitions  of  Flood  and 
Parlbns,  and  of  their  eledors,  were  of  the  fame 
kind  as  the  foregoing  -,  but  more  pointedly  al- 

*  4ojouni.  841* 
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ledging  that  the  bailiff,  by  his  unlawful  conduce, 
had  given  "  a  colourable  and  fraudulent  majority 
di  the  poll  to  all  the  other  candidates  againft 
them"  the  petitioners  *. 

The  eleftion  complained  of  took'  place  on  the 
29th  of  March,  1785,  by  virtue  of  the  writ 
ordered,  as  the  reader  may  have  fcen,  after  the 
determination  of  the  preceding  caufe.  There 
were  three  parties  candidates,  as  above  defcribed, 
feverally  oppofed'  to  each  other  upon  this  elec- 
tion. The  poll,  as  taken  by  the  returning  officer, 
contained  the  following  ftate  of  the  votes : 


Admitted. 

Rcjeai 

For  Sir  P.  Parker              14 

0 

Sir  J.  Henderfon         14 

— 

Sir  Godfrey  Webfter  11 

8 

"Mr.  Alves                   1 1 

7 

Mr.  Flood                  — 

27 

Mr.  Parfons                — 

23 

Each  of  the  parties  petitioning  contended  for 
a  majority  in  their  favour  before  the  Committee, 
upon  different  grounds.  Webfter  and  Alves,  by 
an  inveftigation  of  the  merits  of  feveral  votes  ten- 
dered for  them  and  rejefted  by  the  bailiff,  and 
of  their  objcdions  to  voters  for  the  fitting  mem- 
bers :  proceeding  upon  the  fame  right  of  eleftion 
as  they  did.   Flood  and  Parfons,  by  endeavouring 

•  40  Jottm.  845. 

to 
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to  eftablilh  a  more  extended  right  of  eleftion  in 
the.firft  inftance;  and  fecondly  by  taking  a  fimi-« 
lar  courfc  to  that  of  their  co-petitioners,  if  the 
former  fhould  fail. 

Upon  the  opening  of  the  caufe  a  difficulty 
was  raifed  about  the  manner  of  proceeding  j  as 
there  were  in  court  tbr^e  parties  oppofed  to  each 
other  in  refpc^of  the  feat;  although  not  equally 
fo  throughout,  or  in  refpeft  of  the  means  of 
obtaining  it.  The  claim  of  right  of  Flood  and 
Parfons  appeared  to  militate  equally  againft  the 
fitting  members  and  the.firft  petitioners j  but 
the  counfel  for  it  did  not  wifh  to  bring  it  for- 
ward feparately  from  the  reft  of  their  cafe,  or 
in  the  firft  inftance.  The  other  two  parties 
agreeing  upon  this  point,  defired  that  it  might 
be  determined  firft  of  all  j  becaufe  if  was  pro- 
bable that  if  the  opinion  of  the  Court  ftiould  be 
in  favour  of  the  claim,  it  would  make  an  end  of 
the  pretenfions  of  the  others^  And  on  the  other 
handi  if  the  decifion  fliould  be  againft  it,  its 
fupportcrs  might  be  induced  to  rclinquifh  their 
claim  to  the  feat :  Or  at  leaft  the  ftate  of  the 
cafe  on  all  fides  would  in  this  manner  be  made 
clearer,  and  the  proceeding  more  regular  and 
cafy,  for  the  parties  and  for  the  Court. 

The  counfel  for  Flood  and  Parfons  did  not 

agree  to  this  propofal  ,•  and  contended  for  their 

right  to  bring  their  whole  cafe  forward  at  once, 

and  in  their  proper  turn  and  order— That  the 

D  a-  other 
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other  parties  could  not  know  the  merits  of  their 
cafe,  and  had  no  right  to  (late  it  to  the  Court  -, 
that  the  fcveral  parts  of  it  might  be  fo  connefted 
together  that  it  would  be  unfafe  to  enter  upon 
it  partially  without  therr  own  confent ;  and  that 
it  would  be  better  for  the  Court  to  have  the 
whole  of  the  caufe  on  aH  fides  before  them,  pre- 
vious to  their  forming  an  opinion  upon  any 
cxie  point.  They  therefore  requefted  the  Court 
to  proceed  firft  of  all  through  the  cafe  of  the  firft 
petitioners. 

It  was  replied,  on  the  other  hand,  that  it  was 
well  known  that  the  queftion  upon  the  right  of 
tleftion,  was  feparate  from  every  other  in  the 
caufe,  and  therefore  that  it  was  proper  and  ne^ 
ceflary  to  decide  it  fcparately — ^That  the  merit* 
of  rt  were  ftated  in'  the  former  cafe  of  Seaford  in 
Mr.  Douglas's  third  volume;  and  the  counfel 
on  that  fide  could  not  deny  that  they  intended 
to  agitate  the  fame  queftion. 

More  converfation  of  this  fort  was  held  at  the 
bar,  and  among  the  members.  It  was  at  length 
determined, 

^baf  the  counfel  for  Flood  and  Parfons  Jhould  pro- 
teed  to  explain  the  right  of  eleBion  fo  far  as  can  be 
collected  from  the  Journals  of  the  Houfe  of  Com-^ 
mons.     And 

^bat  the  counfel  for  the  other  two  parties  fhould 
0S  as  one  in  anfvjering  it^  and  be  beard  by  the  fe^ 
nior  counfel  of  each  forty. 

Acordingly 
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Accordingly  die  counfelfor  Flood  and  Parfons 
began. 

The  laft  refoludon  of  the  right  of  elcftion  at 
Seaford  is  of  the  loth  February  1670-1  in  the 
following  words:  "  Sir  Job  Charlton  reports  from 
the  Committee  of  elections  the  ftate  of  the  cafe 
and  evidence  touching  the  ekftion  for  the  town 
of  Seaford,  in  the  county  of  SulTex;  -and  the 
queftion  thereupon  arifing,  Whether  the  right  of 
election  were  in  the  bailiff  jurors  and  freemen 
only,  or  in  the  populacy :  And  that  the  Com- 
mittee were  of  opinion.  That  the  bailiff  jurors 
and  freemen  had  not  only  voices  in  eleAion,  but 
that  the  eleftion  was  in  the  populacy  3  and  that 
Mr.  Motley  was  duly  ckfted.  The  qucftit)a 
being  put  to  agree  with  the  Committee,  the 
Houfc  divided:  And  it  was  refolved  in  the 
affirmanve." — The  majority  was  108  to  102  *. 

In  the  year  176 1,  upon  the  trial  of  a  contefted 
eleftion  for  this  place  at  the  bar  of  the  Houfe, 
the  following  proceedings  were  had,  as  they  ap- 
pear more' at  length  in  the  journal  of  loth,  i  ith, 
and  15th  December  of  that  year  f.  The  peti- 
tioners contended  that  in  the  above  determination 
of  the  Houfe  the  words  ^*  bailiff  jurors  and 
frecm'en"  mean  fuch  bailiff  jurors  and  freemen 
as  are  refidcnt ;  and  that  the  word  populacy  means 

•  9  Journ.  200. 

t  29  Journ.  84^  89,  90.    See  the  petitions  ib.  pa.  19. 
D  3  inhabitants 
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inhabitants  at  large  of  the  town,  being  mafters 
of  fannilies  and  not  receiving  alms.  And  having 
propofcd  to  produce  evidence  upon  their  point 
of  refidence,  the  fitting  members  objeAed  to 
the  admifljon  of  it,  as  contrary  to  the  laft  de- 
termination. The  queftion  was  argued  by  the 
counfel,  and  upon  a  motion  being  made  to  re- 
ceive the  evidence,  it  paffed  in  the  negative. 
The  petitioners  then  proQeeded  in  fupporc  of 
their  conftruftion  of  the  ^  wprd  po^ula^^  and 
examined  feveral  witneflcs  to  prove  that  the 
inhabitants  at  large  had  by  ufagc  voted  ^t  the 
clcdHons  s  and  produced  the  poll  tal^en  at  the 
cleftion  in  J74v7.  Having  offered  to  produce 
the  corporation  book,  the  counfel  for  the  fitting 
men)bers  objcded  to  the  producing  it,  except 
to  prove  the  afts  of  the  corporation  only ;  and 
after  argument,  the  counfel  for  the  petitioners 
did  not  infifl;  upon  producing  it. 

The  fitting  members  then'  ftated  their  cafe ; 
wd  infiftcd  that  the  word  populacy^in  the  laft  de- 
termination means  inhabitants  boujekcepers  paying 
fcot  an4  lot  \  and  examined  a  witnefe  in  fupport 
of  their  conftruftion,  upon  which  they  clofed 
their  cafe.  After  hearing  the  reply  for  the  peti- 
tioners, the  Houfe  Refolved 

^'  That  in  the  laft  determination  of  this 
Houfe  &c.  the  word  fopulacy  therein  mentioned, 

•  I  extendec} 
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extended  only  to  the  inhabitants  houfekeepcrs  of 
ibejaid  town  and  fort  paying  fcot  and  lot.'' 

After  the  general  eleftion  in  1774  there  was 
a  petition  to  the  Houfe,  the  trial  of  Vvhich  is 
related  by  Mr.  Douglas  in  his  third  volume. 
The  reader  will  profit  by  perufing  it  previoufly 
to  the  cpnfideration  of  the  prefent  trial.  The 
cafe  of  the  petitioners  then  confiftcd  of  two 
points.  I  ft.  That  the  explanatory  rcfolution  of 
the  Houfe  in  1761  was  inconfiftent  with  that  of 
1670,  which  was  abfolute  and  final,  and 'Could 
not  be  altered  by  any  one  fiibfequent  to  ftar, 
1  Geo.  II.  ch.  24.  2nd.  That  if  it  fhouid  be 
thought  that  the  vforA  populac;^  mcznt /cot  and  lot . 
mm  J  according  to  the  fenfe  given  it  in  1761,  yet 
to  bring  the  voters  within  that  defcription,  it 
Was  not  ncccffary  that  they  (hould  be  adually 
rated  to  the  poor. 

The  deternninations  of  the  court  upon  thif 
trial  were,  as  to  the  firft  point,  '^  That  the  counfcl 
fliould  not  be  pernnitted  to  call  evidence  to  coo* 
tradift  the  refolution  of  1761."  (A.)  And  ai 
to  the  fecond,  upon  which  the  petitioners  pro* 
duced  evidence,  generally  againft  their  claim. 
The  counfd  for  Flood  and  Parfbns  now  relied 
in  general  upon  the  feme /ground  in  rdpeft  of 
the  right  of  ele^ioh,  ^  were  maintained  by  the 
petitioners  in  i77^.  They  argued  in  the  foU 
lowing  manner. 

D  4  The 
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/^     rir    iri    J  Thc   rcfolution   of   1670-1 

Cponfcl  for  Flood  ' 

und  Parfons.  ^as  the  laft  when  the  ftatutq 
2  Geo.  IL  ch.  24.  pafled;  and 
thereby  it  became  as  firmly  cftabliihed  as  if 
it  had  been  recited  and  incorporated  in  the  a6t 
itfelf.  The  Houfe  of  Commons  had  no  right 
'  afterwards  to  alter  the  law  of  eledion  rights,  but 
were  bound  as  a  court  of  juftic?  to  receive  and 
obey  it.  Therefore  the  decifion  of  the  Houfe 
in- 1 76 1,  though  abfolute  as  to  the  plcftion  thca 
depending,  was  no  more  with  refpeft  to  the 
right,  than  that  of  a  court  of  competent  jurif- 
diftion  expreflfing  the  particular  opinions  of  the 
judges :  and  thefe  opinions,  like  thofe  of  the 
common  law  judges,  may  be  weighed  and  exa- 
niiried  whenever  neceffary,  according  to  their 
merits,  A  refolution  eftablidied  by  the  a6t  is 
cpnclufive  j  but  an  opinion  of  the  Houfe  upon 
fuch  refolution  can  have  no  other  efFedl  than  the 
judgment  of  a  court  of  law  would  have  upoi^ 
the  fame  fubjeft.  Otherwife  the  Houfe  of  Com- 
mons would  have  a  legiflative  power  which  can- 
not be.  The  King  might  as  well  make  the  law 
by  his  royal  proclamations,  as  the  Houfe  by  it^ 
refolutions.  If  the  Houfe  had  a  power  of  ex- 
plainiYig  rights  of  eleftibn  the  aft  would  become 
nugatory ;  becaufe  it  would  be  cafy  for  them 
under  pretence  of  explaining,  tq  contradift  the 
former  determination. 

The 
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The  words  of  the  fourth  feftion  of  the  a6t  arc 
B^etrofpcdtive,  and  confirm  all  the  refolutions  of 
light  at  that  time  cxifting  in  the  journals :  viz, 
"  That  fuch  votes  fhall  be  deemed  to  be  legal 
which  have  been  fo  declared  by  the  laft  determi- 
oation  in  the  Houfe  of  Commons ;  which  la(^ , 
^ecennination  concerning  any  county,  city,  (hire, 
borough,  cinque  port  or  place,  fhall  be  final  to 
all  intents  and  purpofes  whatfoever,  any  ufage  to 
die  contrary  notwithftanding/'    Therefore  no 
relblution  of  th^  Houfe  of  Commons  upon  the 
right  of  voting,  in  any  place  for  which  a  previous 
determination  had  been  made,   can  affeft  the 
former  determination.     They  neither  can  repeal 
or  abrogate,  nor  explain  it  away.     Their  judg- 
ments refpefting  it  upon  any  matter  requiring 
judgment,  will  be  effeftual  if  juftly  and  rightly 
made  j  but  cannot  be  binding  like  the  determi- 
oation  itfelf.     The  queftion.  Whether  juft  and 
right,  will  occur,- and  mud  be  determined  before 
the  authority  of  the  judgment  can  be  eftablilhed. 
Then  if  thefe  premifes  are  well  laid,  it  be- 
comes neceffary  to  examine  the  merits  of  the 
determination  of  the  Houfe  in  176 1  explaining 
that  which  was  made  in  1 670-1.     Thefe  depend 
on  the  intrinfic  nature  of  the  cafe  itfelf,  and  on 
tjie  proceedings  had  in  the  Houfe  upon  it. 

TJie  right  of  Voting  is  declared  to  be  not  in 
^c  few^  but  in  the  populacy.     Upon  a  fuppo-» 

fition 
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fition  that  this  word  is  indefinite  and  anr^biguous, 
arvd  neceflarily  requiring  explanation,  it  is  im- 
poffible  to  find  eleftion  cafes  to  fcrvc  as  prece- 
dents for  reftraining  it  to  fcot  and  lot  men.  It 
Ifi  the  largeft  and  moft  comprehenfive  word  that 
could  be  ufed ;  and  therefore  ought,  ex  vi  termini y 
to  be  applied  to  the  moft  extenfive  body  of 
deftors  known  to  the  law.  Thefe  arc  the  in- 
habitants houfeholders,  according  to  the  opinion 
©f  the  Committfee  in  Glanville's  reports  ♦,  who 
poflfefs  the  common  law  right  of  cleftion  j  the 
moft  to  be  encouraged  therefore,  as  the  moft 
.conftitutional.  In  the  Honiton  cafe,  i6  journ. 
479,  the  word  is  employed  in  contradiftin&ion  to 
thofe  who  pay  fcot  and  lor  i  and  to  defcribe  a 
much  larger  body  who  by  the  rcfolution  upon 
the  cafe  appear  to  be  the  potwallers.  The  dif- 
pme  is  there  ftated  to  have  been  between  the 
inhabitants  paying  fcot  and  lot  and  the  populace^ 
The  words  are  "  If  the  right  be  as  well  in  the 
populace,  as  in  the  inhabitants  paying  fcot  and 
lot—."  The  determination  of  the  Committee 
which  was  in  favour  of  the  claim  of  the  populace, 
declared  the  potwallers  to  have  a  right  f. 

*  Page  142.  See  likewife  the  c^Te  of  Bofton  in  16284 
1  joum.  893, 

+  But  the  Hoofe  difagrced  to  it  then.  Upon  another  con-» 
teft  in  1724  it  was  refolved:  to  be  in  the  potwallen.  ao 
joum.  366, 

The 
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The  word  popula(:y  in  Johnfon*s  Didtogiary 

^  faid  to  mean  the  multitude^    the  cooimon 

people  ;  and  paffages  arc  there  cited  to  prove  it^ 

from  authors  of  the  laft  and  the  prefent  ccntiiry^ 

"What  body  of  men  were  defcribed  by  it  a^ 

Seaford  by  the  Houfe  of  Commons  in  the  lafl: 

century,  can  only  be  known  by  the  local  ufagc 

fuid  tradition.     It  mighl  poffibly  mean  a  limite4 

r^umber ;  but  the  prefumpcion  is  »to  the  largeiL 

When  that  is  difputed,  evidence  of  cuftom  mufi: 

be  rcforted  to.     The  authority  of  the  former 

Committee  who  refolyed  to  exclude  the  evidence 

is  refpeilable,  no  d9ubt,  but  not  ynqueftionable^ 

They  might  err  in  their  judgment  and  be  mifled. 

In  the  Prefton  cafe  upon  a  fimilar  queftion  th^ 

court  decided  differently,  and  refolved  to  receive 

evidence  of  ufage  to  explain  a  doubtful  word 

m  the  determination  of  the  Houfe  ♦.     Unlefii 

every  determination  of  the  Houfe  is  to  be  fol*- 

bwed  implicitly,  it  feems  the  only  method  of 

obtaining  a  knowledge  of  the  true  right  of  eledioo 

in  this  inftance. 

With  rcfpeft  to  the  cafe  in  176 1,  without  re- 
lying upon  the  general  diftruft  of  the  old  ckftioii 
judicature,  and  the  abufes  prevalent  there,  it 
will  appear  from  the  minutes  of  the  trial  that 

•  Sec  the  cafe  of  P^efto^  hereafter  In  thU  volume*  The 
f^  here  jcfened  to  is  that  of  178U 

tbt 
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the  dccifion  was  contrary  to  the  weight  of  evi- 
dence. Several  witnefles  were  examined  to  prove 
the  ufage  in  favour  of  the  extenfive  right ;  but 
only  one  was  called  on  the  other  fide ;  whofc  evi- 
dence was  very  infufficient.  After  which  the 
Houfe  haftened  to  their  conclufion ;  for  it  would 
be  wrong  to  call  it  a  deafion.  Yet  this  was  the 
authority  to  which  the  former  Committee  paid 
fo  great  refpeft,  as  not  to  fufFer  it  to  be  tailed 
in  queftion. 

It  has  been  contended  above,  that  the  deter- 
mination of  1670  is  as  valid  as  if  it  were  part  of 
a  ftatute.  The  determination  in  1761  therefore 
is  at  bed  but  a  conftruftion  given  to  the  words 
of  a  ftatute.  But  there  is  no  inftance  in  which 
any  decifion  upon  the  conftruftion  of  a  law  has 
been  held  as  binding  as  the  law  itfelf.  The  pre- 
font  cafe  however  will  furni(h  one,  if  the  court 
Ihould  rejcft  the  evidence  now  offered  by  the 
petitioners;  which  is,  to  prove  the  ufage  at 
eleftions  in  Seaford  to  have  had  no  reference  to 
the  payment  of  fcot  and  lot,  till  the  year  1761. 

The  counfel  on  the  other  fide  argued  thus : 

If  it  be  admitted  that  the  v;oTd  pcpulacy  in  the 
determination  of  1 670-1  is  ambiguous,  thcrCv 
can  be  no  method  of  afcertaining  its  meaning, 
and  by  confcquence  of  afcertaining  the  right  of 

cleftion. 
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^Icftion,  but  by  a  fubfequenf  refolntion  of  the 

Houfe  upon  the  qucftion:  That  was  the  only 

competent  jurifdiftion.     Such  explanatory  refo- 

iution  m^kes  a  part  of  the  original  deternnination, 

3nd  the  right  of  elcftion  is  incomplete  without 

^^»    It  might  by  poflibility  happen  to  be  contrary 

^o  the  former  determination  ;  but  the  court  will 

^^dly  fuppofe  fuch  a  cafe,  or  draw  any  concluHon 

''■^m  it,  till  it  happens  in  faft.    Where  an  ex- 

l^lanatory  refolution  is  upon  the  face  of  it  con- 

^ftcnt  with  the  original,  it  ought  to  be  equally 

^onclufive  with  it ;  otherwife  the  right  of  eleftten 

^:ouId  never  be  fixed.     It  would  be  as  juft  and 

iicceflary  to  receive  evidence  to  impeach  it  200 

years  after  it  paffed,  as  in  the  feffion  following. 

If  the  court  fhould  think  that  the  fopulacy^  as 
contrafted  with  the  bailiffs  and  freemen  of  Sea- 
ford,  cannot  mean  thofc  who  pay  fcot  and  lot, 
the  argument  of  the  oppofite  counfel  might  be 
leafonable.  But  if  that  meaning  is  confiftent 
with  the  refolution,  and  conformable  td  other 
cafes  in  parliamentary  law,  it  would  be  wrong  to 
caft  a  doubt  upon  the  authority  it  (lands  on. 
Evidence  could  not  be  received  to  impeach  the 
refolution  without  (hewing  fufpicions  of  its  juftice. 
But  the  decifions  of  all  courts  of  juftice  ought 
to  be  prefumed  right,  and  to  be  held  inviolable, 
unlefs  good  and  ftrong  reafons  are  advanced  to 
the  contrary.  This  doftrine  has  been  very  well 
2  exprc(red 
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cxprefff d  by  Mr.  Douglai.  in  his  preface ;  and 
the  motto  prefixed  to  his  work  defervtis  all  the 
attention  which  he  dkre  recommends,  in  order  to 
give  force  and  authority  to  legal  determinations. 

The  refolution  of  the  Houfe  in  176 1  has  been 
once  before  maintained  by  a  feleft  Committee, 
againft  the  objection  which  is  now  only  repeated, 
not  originally  made,  by  the  petitioners.  It  has 
ftood  twenty-five  years ;  during  which  time  it  may 
be  imagined  that  part  of  the  evidence  on  which  it 
was  founded  is  loft,  and  all  the  grounds  of  it 
may  not  be  fo  eafily  known.  Here  therefore  is 
an  additional  reafon,  befides  thofe  which  were 
thought  fufficient  by  the  former  Committee,  for 
refitting  the  cafe  brought  forward  againft  the 
refolution  of  176 1. 

It  is  faid  that  no  judicial  decifion  can  have  the 
cfFeft  of  an  aft  of  parliament.  This  is  true  in 
terms :  But  of  what  does  the  law  confift  ?  It  is 
either  common  law  or  ftatute.  Judgments  of^ 
courts  are  evidence  of  what  the  law  is.  Perhaps 
nine  tenths  of  the  property  in  this  kingdom  de- 
pend upon  judicial  decifions  on  the  ftatute  of 
intails,  of  wills,  of  frauds,  &c.  From  thefc  the 
law  is  known.  Blackftone,  vol.  i.  feft.  3.  p.  6^y 
fuppofing  it  to  be  aflccd,  How  the  law  is  known 
and  by  whom  determined,  fays  "  The  anfwer 
is,  by  the  Judges  in  the  feveral  courts  of  juftice. 
They  are  the  dcpofitary  of  the  laws ;  the  living 

oracles. 
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cracles>  who  muft  decide  in  all  cafes  of  doubt, 
and  who  are  bound  by  an  oath  to  decide  accord- 
ing to  the  law  of  the  land,"  And  again  he  fays^ 
"  Thefe  judicial  decifions  are  the  principal  and 
nwft  authoritative  evidence  that  can  be  given,  • 
of  the  exiftcnce  of  fuch  a  cuftom  as  fhall  form 
a  part  of  the  common  law  *." 

The  Houfe  of  Commons  in  1761  was  the 
only  court  in  which  the  queftion  in  this  cafe  could 
be  decided  ;  and  it  was  there  decided  up(wi  a  full 
bveftigation  of  the  cafe.  The  counfcl  on  the 
other  fide  have  dated  from  partial  extrafts  of 
the  proceedings,  their  own  fenfc  of  them.     But 

•  The  whole  of  the  paflagc  referred  tj,  is  as  follows : 
^  The  anfwcr  is,  by  the  Judges  in  the  fpveral  courts  of 
jufticc.  They  are  the  depofitary  of  the  laws  ;  the  living 
oiacltt,  who  muft  decide  in  all  cafes  of  doubt,  and  who  are 
bound  by  an  oath  to  decide  according  to  the  law  of  the 
hod.  Their  knowledge  of  that  law  is  derived  from  ex- 
perience and  fludy,  from  the  **  viginti  annorum  lucuhratknts ^* 
which  Forteicue  mentions ;  and  from  being  long  perfonally 
accaftomed'to  the  judicial  decifions  of  their  predeccflbrs. 
And  indeed  thefe  judicial  decifions  are  the  principal  and 
mod  authoritative  evidence,  thai  can  be  given,  of  the  ex- 
iftence  of  fuch  a  cudom  as  fhall  form  a  part  of  the  common 
law.  The  judgment  itfelf,  and  all  the  proceedings  previous 
thereto,  are  carefully  rcgiftered  and  prcfervcd,  under  the 
name  of  records^  in  public  repofitories  fet  apart  for  that  par- 
tictdar  parpofe  ;  and  to  them  frequent  recourfe  is  had,  when 
any  critical  queftion  arifes,  in  the  determination  of  which 
former  precedents  may  give  light  or  afllllance." 

if 
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if  they  arc  read  through  they  will  be  found 
contain  matter  fufficicnt  to  warrant  the  decifio 
The  finglc  wirnefs  examined  for  the  fitting  men 
bers  might  have  known  more  of  the  conftitutic 
of  the  town,  and  might  have  been  more  cred 
table  than  all  the  witncffes  produced  againft  hir 
But  it  is  not  neceflary  at  this  diftance  of  tin 
to  epter  into  the  particulars  of  that  caufe.  Tt 
fufEcient  that  the  determination  was  duly  mad 
In  the  cafe  of  Plymouth  in  april  178 1, 
queftion  fimilar  to  this  occurred.  The  right  1 
cledbion  there  had  been  declared  in  1660  to  I 
in  the  Mayor  and  commonalty.  Freeholders, 
was  allcdged,  had  always  exercifed  the  righi 
But  on  a  conteft  in  1739  ^^^  corporation  o] 
pofed  them.  On  the  trial  of  the  caufe  in  tl 
Houfe,  it  was  there  refolved  that  in  the  la 
determination  of  1660,  the  word  commonalty  ej 
tended  to  freemen  only  *.  In  1780  the  frc( 
holders  claimed  to  vote,  and  being  rejefted,  p 
titioned  the  Houfe.  On  the  trial,  the  freeholdc 
took  the  fame  courfe  of  proceeding  as  the  pn 
fent  petitioners,  and  were  oppofed  in  the  fair 
manner;  and  the  Committee  determined  "  Th; 
their  counfel  (hould  not  be  permitted  to  produ< 
evidence  to  contradift  the  refolution  of  1731 
which  was  explanatory  of  the  laft  determinatic 
of  1660." 

*  23  journ.  414,  41^ 
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It  is  faid  that  the  ftatute  a  Geo.  II.  ch.  24.  was 
J^tlrolpcdtivc,  and  confined  to  the  then  exifting 
determinations  of  the  Houfe.     This  is  a  narrow 
conftruftion  from  the  words  have  been.     If  juft, 
dierc  was  no  authority  in  the  kingdom,  after  the 
aft  pafled,  to  decide  finally  a  queftion  upon  the 
right  of  eleAion,  in  a  borough  for  which  none 
had  been  then  made  *.     But  the  a6t  was  not 
defigned  to  abridge  the  jurifdiftion  of  the  Houfe, 
but  to  render  it  certain  and  permanent.     It  is 
therefore  a  better  conftrudtion  of  it,  to  confider 
the  then  future  jurifdidion  of  the  Houfe  upon 
new  cafes  to  be  left  as  before  j  but  improved  by 
having  its  operation  rendered  permanent.    The 
contrary  makes  it  create  a  defeftive  jurifdiftion* 
XJpon  this  principle  of  conftrudion  then,  a  fub« 
jeft  left  doubtftil  in  a  lafl:  determination,  is  the 
iame  as  to  that  fubjedt,  in  refpeft  of  the  power 
of  the  Houfe,  as  if  there  had  been  no  determi- 
nation at  all;  and  the  Houfe  might  halve  deter- 
mined the  queflion  as  a  new  cafe.    Their  refo- 

*  By  fiatate  28  Geo.  III.  ch.  52.  fe^.  25^  &c.  a  final 
jariOidtion  iseftabliihed  for  the  trial  of  queftions  of  eledtioa 
right ;  whereby  the  doubt  upon  which  the  argument  proceeds 
it  become  merely  fpeculative.  In  the  cafe  of  Denbigh  the 
Houfe  made  an  original  determination  of  the  right  of  elec* 
don,  fnbfequent  to  the  ftatute  2  Geo.  II.  ch.  24.  in  1 743^-4 ; 
and  in  the  cafe  of  C^digan  in  1750,  the  year  after  the  $St 
palled.    See  24  Joum.  550.  and  21  Jouin..574. 

Vol.  JIL  £  lucion 
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lution  would  have  become  a  lail  deternninadon 
widiin  the  fpirit  of  the  ftatute,  and  be  confirmed 
in  law  by  its  profpcftlve  operation. 

This  might  be  contended  for :  But  it  is  not 
neceflary  for  the  prefent  cafe,  which  has  reafbn 
and  precedent  for  its  fupport.  The  word  p&pu^ 
hey  has  various  applications,  according  to  the 
fiibjeft  matter.  The  counfel  on  the  other  fide 
have  not  pretended  that  it  has  one  definite  fenfe^ 
as  applied  to  the  prefent  fubjcft ;  for  it  would 
be  abfurd  tp  fuppoie  that  thofe  who  compoie 
the  mukituiij  in  the  general  fenfe  of  the  word, 
were  intitlcd  to  vote  in  ele£tions.  .  The  word 
commonalty  is  of  the  fame  (brt,  and  employed 
on  various  occafions  in  the  Journals,  to  defcribe 
very  dlfierent  bodies  of  peribns  *.  The  fenft 
of  thefe^  words  is  to  be  known  by  circumftances 
cif  place,  of  parties,  fituation  and  fo  forth. 
The  beft  criterion  fin-  the  pnsfent  purpofe,  is  to 
confider  who  the  contending  parties  were,  be-* 
tween  whgm  the  refolution  in  1670- 1,  was 
made.  Thefe  were  a  fmall  number,  compofed 
of  bailiffs  jurats  and  firemen  of  the  corporation 
qf  Scaford,  and  ^  more  enlarged  number  of 
voters.  As  compared  with  the  few,  a  body  of 
perfoos  nmeh  lefs  than  all  die  inhaUtants^  eom« 
po&d  c^  men  of  low  rank,  might  be  termed  the 

^  Set  dc  littetptrrof  ntte  (B.J 

pppitfacy. 
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populacy.  During  many  years  after  the  reftora- 
tion,  the  Journals  Ihew  that  queftions  of  this 
fort  were  frequently  brought  before  the  Houfe, 
V>ctwecn  the  feleft  number  and  the  general  body 
^  corporations  and  boroughs  *  i  which  queftions 
iverc  ncccflarily  as  different  in  their  natures,  as 
the  inftitutions  of  the  different  towns. 

In  the  cafe  of  Troro  in  1660  (8  Journ.  69,) 
die  quefUon  is  ftat^d  to  have  been,  "  Whether 
the  mayor  and  four  and  twenty,  or  all  the  free- 
men of  the  borough,  have  the  right  to  ele6t'* 
&c.  The  opinion  of  the  Houfe  was  in  favour 
of  £hc  fcleft  number.  The  difpute  was  revived 
in  the  year  following,  and  received  the  fame  de- 
termination. Ibid.  306.  In  1689  tht  fame  diCt 
ptite  (as  it  appears  frbm  the  perufal  of  the  pro- 
ceedings) was  revived  j  and  is  ftated  in  the  Jour- 
nab  (vol.  10.  p.  1410  thus — "  The  queftion 
was,  whether  the  right  of  eleftion  was  in  the 
populace  or  the  fcleft  number."-^The  Houfe 
plainly  defcribing  by  the  word  populace^  the 
greater  body  of  the  freemen,  in  contridiftinftion 
to  the  feleft  number.  The  decifion  of  this  cafe 
was,  like  the  others,  in  favour  of  the  fele£t 
number. 

In  the  cafe  of  Honiton,  cited  oh  the  other 
fide,  the  word  populacy  has  not  the  fenfe  which 

*  See  fome  of  theft  cifes  intiodaced  in  die  argujnents  of 
tbe  Piefton  cife  hezeafter. 

E  2  they 
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they  contend  for ;  and  the  petitioners  would  be 
unwilling  to  let  that  cafe  ferve  as  a  precedent 
for  this.  It  is  there  ufed  to  fignify  potwallers : 
But  the  petitioners  themfelves  will  not  admit 
that  to  be  the  right  of  voting  at  Se^ford.  Then 
even  they  are  obhged  to  contend  for  fonie  limi- 
urion  of  the  term ;  and  if  there  may  be  one 
rule  of  limitation  to  it  at  Honiton^  there  may 
be  another  at  Seaford^  if  the  conftieutions  of  the 
two  places  are  different. 

The  counfel  have  defied  their  opponents  to 
produce  a  cafe  in  which  the  word  has  received 
^e  Gonftruftion  given  it  in  176 1.     But  the  cafe 
of  Marlborough  in  1689  is  in  point.     The  re- 
port in  10  journ.  70.  dates  it  thus :  "  Upon  the 
petition  of  the  inhabitants,  &c.  the  queflion  was, 
whether  the  cleftion  ought  to  be  by  the  mayor 
and  a  feleft  number  of  burgeffes,   or  by  the 
fopulacy  paying  Jcot  and  lot  J'     And  in  the  ftate- 
ment  of  the  evidence,  popular  eUEtion  and  populacj 
alone  are  ufed  as  fignifying  the  fame  thing.  The 
petition  in  that  cafe,  (pa.  10.  of  the  fame  vo- 
lume)  was  by  "  N.  Bailey  and  others,  in  behalf 
of  themfelves  and  the  major  part  of  the  bur- 
geffes and  inhabitants  of  the  borough  of  M.'* 
The  petitioners   are  faid   to   have   contended, 
"  That  of  common  right  the  inhabitants  had 
a- right,  unlefs  the  contrary  was  proved."     Thus 
paying  Jcot  and  lot   is   throughout  an   implied 
qualification,  underftood  in  this  cafe  to  belong 

to 
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to  perfons  defcribed  as  populacy,  and  as  Inhabi- 
tants generally.     (B.) 

In  the  cafe  of  Andover,  in  the  fame  page  as 
that  of  Marlborough,  the  queftion  is  ftated  to 
be.  Whether  the  eleftion  lay  in  the  bailiff  and 
Ickft  number  of  burgefles  only,  or  in  the  popu- 
lace.  The  petition  in  page  10.  is  by  the  candi- 
dates, "  on  behalf  of  themfelves  and  the  body  of 
the  burgejfes  of  the  borough."  This  body  of  the 
burgeflfcs  might,  perhaps,  have  been  Icfs  than 
half  of  the  inhabitants  ♦.     (C.) 

In  the  cafe  of  Devizes,  pa.  56  of  the  fame 
volume,  the  fame  queftion  occurred.  It  is 
ftated  to  be.  Whether  the  fcleft  number,  or  all 
the  free  hurgejfes^  had  the  right.  A  witnefs  de- 
fcribes  the  latter  as  the  popularity ;  and  the  re- 
port ftates,  that  the  petitioners  did  not  make  out 
that  more  than  one  eleftion  was  by  the  populacy ^  or 
hurgejfes  in  general.  In  botli  the  latter  cafes,  the 
word  is  applied  to  defcribe  all  the  members  of 
the  corporation,   in  contradiftinftion  to  a  part, 

*  In  the  ftatement  of  the  evidence  in  page  71,  it  is  faid 
there  was  a  petition  in  behalf  of  the  populacy  in  the  Oxford 
parliament,  1681 ;  which  petition  appears  (fee  9  Joum.  707..J 
to  have  been  fupported  by  the  fame  candidate  as  this  in  1689. 
la  the  cafe  of  Salilbory,  in  the  fame  page  as  this  of  Andover, 
the  phraic  the  cftizens  in  general  and  the  inhabitants,  appear 
to  have  been  ufcd  as  fynonimous  with  the  populace  in  the  other 
pafcs,  as  contrafted  ivith  the  icle<^  number* 

E  1  In 
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In  neither  of  them  is  it  applied  to  inhabitants  at 
large,  and  without  reftriftion. 
^  it  fliould  be  remembered,  that  the  port  of 
Seaford  was  revived  in  reprefentation  fo  ktcly  as 
about  the  year  1641 ;  having  made  no  returns  to 
parliament  from  the  reign  of  Henry  the  IVth 
to  that  time.  This  was  long  after  the  regular 
cftablilhment  of  a  poor-rate.  Its  antient  mcr 
thod  of  eleftion  muft  have  been  at  that. time  to- 
tally forgotten.  And  as  (bme  reftriftion  is  efta- 
bliftied  every  where  in  popular  eledions,  what 
rule  could  have  been  followed  fo  naturally  and 
reafonably,  in  a  borough  revived  at  that  period, 
as  the  payment  to  the  poor-rate  ?  In  1670 
many  inhabiunts  of  Seaford  muft  have  remem- 
bered all  the  eleftions  that  had  happened  there ; 
and  the  determination  moft  probably  was  made 
upon  the  fuUeft  evidence  which  the  nature  of  the 
cafe  admitted.  The  ufage  from  that  time  ne- 
ceffarily  made  the  chief  evidence  in  the  caufe  in 
,1761;  and  the  determination  then  made,  muft 
be  prefumed  to  have  been  drawn  from  that  evi- 
dence, and  to  be  confiflent  with  it.  Any  cen- 
furc  of  the  proceedings  from  ftories  of  common 
converfation,  founded  only  in  a  general  fufpi- 
cion  of  the  former  eleftion  judicature,  is  un- 
worthy of  regard  in  a  court  of  juftice. 
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The  counfel  ^or  the  petitioners  obferved  in 
reply. 

That  if  the  explanatory  refolution  was  within 
the  operation  of  the  ftatutc,  and  binding  like 
its  original,  it  was  nugatory  to  conlider  the  pre-, 
fent  queftion  at  all  j  for  however  unjuft  or  abllird 
the  refolutbn  might  be,  it  became  thereby  an 
abfolute  rule.  That  therefore  the  circumftance 
of  entering  upon  a  confidcration  of  the  jufticc 
and  propriety  of  the  refolution,  contained  an  in- 
direft  admiffion  that  it  was  not  binding  proprio  . 
vigore. 

That  no  explanatory  refolution  could,  from 
its  nature,  have  any  other  efFeft  than  what  it 
would  be  intided  to  from  its  wifdom  or  juftice. 
For  inftance,  if  in  the  cafe  of  Pomfret  the 
Houfe  had  refolved  that  in  the  laft  determination, 
the  words  inhabitants  boufeholders  *  meant  bur* 
gage  tenants,  would  it  be  obferved  ?  That  the 
prefent  cafe  muft  therefore  be  confidered  upon 
the  fame  principle  ;  which  neceflarily  required  a 
confideration  of  the  circumftances  of  the  cafe, 
and  by  confequence  an  examination  of  the  evi- 
dence. 

That  it  was  idle  to  alledge  the  praftice  of 
twenty  five  years  fince  the  explanatory  refolu- 
tion, as  a  circumftance  of  any  weight  j  becaufe 

*  See  the  cafe  in  I  Dopg.  Eka.  and  in  VoU  I* 

£  4  the 
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the  queftion  >yas,  whether  the  caufc  and  origi 
of  that  pradlice  was  not  illegal. 

That  the  obfcrvation  made  in  the  beginning 
that  no  cafe  of  aiimilar  conftruftion  of  the  wor 
fopulacy  could  be  produced,  was  not  contradiftc 
by  the  cafes  citccj  5  not  even  by  that  of  Marlbc 
rough  faid  to  be  in  point  "•  For  there  the  wore 
Jcot  and  lot  were  added  as  a  qualification  to  th 
term ;  and  it  only  proved  that  there  might  h 
fomc  of  the  populacy  who  paid  fcpt  and  hi 
Plainly  leaving  this  inference,  that  thofe  callc 
the  populacy  were  a  more  extenfive  number. 

That  the  other  cafe^  le4  to  no  conclufivc  m^ai 
ing  of  the  term,  as  againft  the  prefent  arg^ 
menti  ^nd  in  all  of  them  the  decifions  havin 
been  made  againft  the  popular  claim,  it  cqu 
not  be  known  from  the  fubfequent  pradtice 
thofe  boroughs,  in  what  manner  the  ^rm  hi 
been  received  in  them. 

The  Committee,  on  th^  day  after  the  coJ 
clufion  of  the  arguments,  Refolvcd, 

That  the  <;ounfel  for  the  petitioners  Jhould  not 
fennitted  to  give  evidence  to  contradiSl  the  rejol 
tion  ^1761, 

Hereupon  the  feveral  parties  refumed  the 
refpcdlivc  fituations  in  the  caufe.  The  couni 
for  Webfter  and  Alves  claimed  the  preceden 
in  the  trialj  for  opening  and  proceeding  upc 

th( 
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thtiT  cafe  firft,  on  the  ground  of  their  petitions 
Ending  iirft  in  time  upon  the  Journals  of  the 
ttoufc ;  in  which  they  were  not  oppofed. 

The  ftate  of  parties  being  new,  as  before  men- 
tioned, ibme  difficulties  appeared  likely  to  arife 
from  it  in  the  manner  of  proceeding;  as  to  the 
mode  of  examining  witnefTes,  and  arguing  ob- 
lemons  or  other  points  of  law ;   and  as  to  tlie 
oppofidon  of  the  two  petitioning  parries  to  each 
other.     This  occafioned  an  application  to  the 
Court  for  fome  direftions,   and,   after  a  little 
amicable  converfation,  it  was  agreed, 

Tbat  in  all  votes  or  cafes  which  divided  the  far^ 
ties  into  two,  the  Jame  courje  Jhould  be  obferved  as 
in  the  preceding  qu^ion  of  the  right  of  tkSion^  , 
viz.  Two  counfel  to  manage  for  the  two  parties 
who  jhould  agree  upon  the  point  in  difpute,  as  for 
one  party  *•  And  the  Committee  avoided  mak- 
ing any  other  regulation,  till  any  difficulty  ihould 
occur  requiring  it. 

The  cafe  of  Webfter  and  Alves  confifted  of ' 
objedtions  to  three  votes  for  the  fitting  members, 
and  of  a  claim  for  the  eight  votes  rejedted  by 
the  bailiff  for  Webfter,  and  the  feven  for  Alves ; 
which  would  have  given  them  a  great  majority 
of  numbers  upon  the  poll  f . 

•  The  counfel  for  the  petitioners  fpoke  in  the  order  of 
fhdr  clients  precedence,  not  according  to  their  ownt 
t  See  the  ftate  of  the  poll  in  page  34* 

The 
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The  three  objeftions  were,  to  one  as  having 
received  parifh  relief;  and  to  two,  as  not  inha- 
bitant houfeholders  of  Seaford. 

One  of  the  eight  abovementioned  was  rejcfted 
«s  a  pauper :  The  other  feven  becaufe  not  rated. 
Their  cafe  depended  upon  fi&s  tending  to  (et 
afide  the  authority  of  the  poor-rate,  by  which 
the  returning  officer  had  been  guided  ^  and  to 
eftablifli  their  right  to  vote  upon  evidence  of 
ih^ir  rateability. 

The  counfel  began  upon  this  part  of  the  cafe ; 
and  ftated  a  chain  of  circumftances,  from  whence 
tliey  contended.  That  the  whole  fyftem  of  the 
late  poor-rates  at  Seaford  was  fraudulent ;  con- 
trived by  the  juftices  and  parifh  officers  to  ferve 
ckftion  purpofes,  and  particularly  the  laft  elec- 
tion ;  and  therefore  of  no  efFeft  in  the  legal  dc- 
ternnination  of  it :  And  that,  when  they  (bould 
have  proved  the  fadts,  they  fliould  have  a  right 
to  eftablifh  their  rejeded  votes,  by  proving  that 
they  had  rateable  property.  . 

In  this  part  of  the  cafe  all  the  petitioners 
agreed  together,  and  made  one  party  and  com- 
mon caufc  againft  the  fitting  members.  They 
called  as  witncffes  to  prove  their  allegations,  the 
town-clerk  and  parilh  officers  of  Seaford.  Three 
of  the  latter  were  examined,  whofe  nanr.cs  were 
John  Weft,  John  Haine,  and  Stephen  Martin. 
The  inclinations  of  the  witneifes  were  ftrongly 
adverfc  to  themj  but  the  following  circum- 
ftances 
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Aanccs  appeared  from,  their  examinations  and 
other  evidence. 

The  borough  fcffions  are  holden  by  the  jurats 
of  the  corporation,  who  arc  ex  officio  juftices  of 
the  peace  for  the  town.  They  are  four  in  num- 
ber, chofen  for  life,  one  of  whom  is  annually 
chokn  bailiff. '  The  bailiff  and  two  other  jurats 
were  in  the  intereft  of  the  fitting  members ,  the 
foiQTth  jurat  in  that  of  Webfter  and  Alves. 

The  poor-rates  of  1783,  1784, 1785  and  1786, 
vere  nriade  in  general  alike,  and  chiefly  copied 
one  from  the  other,  about  once  in  each  year,  for 
the  expcnces  of  that  preceding.     The  overfeers 
of  this  period  had  been  chiefly  cuftomhoufe  of- 
ficers.   Mr.  Harrifon,   the  oldeft  of  the  magi- 
ftrates,  was  the  perfon  of  the  greatefl  influence 
in  the  town,  whofe  direftions  were  generally  fol- 
lowed in  their  appointment.     He  had  a  place  in 
the  cuftoms,    and  another  under  government. 
John  Wefl,  who  was  a  cuftomhoufe  officer,  had 
been  appointed   overfeer  at  Eafter  1784,   and 
again  in  1785 ;  he  made  the  rates  of  thefe  years. 
The  laft  rate  was  made  in  the  evening  of  the  7th 
of  January  1786,  and  figned  by  Harrifon  as  jufticc 
for  allowance,  without  aflcing  any  queftions,  be- 
fcre  any  of  the  overfeers  had  put  their '  names 
to  it.    It  was  then  known  to  Weft  that  the  next 
fcffions  were  to  be  on  the  12th  following.     One 
of  the  churchwardens  figned  the  rate,  but  the 

other 
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other  refbfed,  on  account  of  the  omiffion  of  fc^ 
veral  perfons  whom  he  thought  rateable.  The 
overicers  paid  the  parilh  expenccs  out  of  their 
own  pockets,  and  were  creditors  to  the  rates  to 
a  great  amount.  Yet  they  did  not  make  rates 
to  indemnify  themfelvcs,  as  money  was  wanting. 
Weft  could  not  tell  whether  the  parilh  was,  at 
the  time  of  his  examination,  three  or  four  hun» 
dred  pounds  in  debt.  It  was  eighty  four  pound& 
in  debt  at  Eafter  1784,  when  he  firft  came  into 
the  office.  John  Haine,  like  wife  a  cuftomhoufe 
officer,  had  been  ovcrfeer  from  Eafter  1784  to 
Elafter  1785.  He  believed  that  he  and  his  part- 
ner Weft  were  about  two  hundred  pounds  out  of 
pocket  for  the  parifh.  Stephen  Martin,  a  but- 
cher, fucceeded  Haine  as  overfeer ;  he  faid,  he 
was  about  one  hundred  pounds  out  of  pocket. 
The  fituations  of  thefe  men  did  not  appear  to 
^)e  fuch  as  enabled  them  to  give  fo  great  credit  j 
but  they  fwore  that  nobody  gave  them  money 
to  fupport  it.  Haine  figncd  the  rate  of  1785  as 
cverfeer,  die  day  aft^  he  went  out  of  office. 
Martm  faid  he  had  had  nothing  to  do  in  making 
the  rate  for  his  year;  nor  was  it  (hewn  him 
when  made,  before  it  came  to  be  coUefted. 

The  rate  laft  made  before  the  eledion  in 
1784^  was  made  on  the  27th  of  oftober,  1783, 
allowed  on  the  25th  of  december,  and  publUhed 
op  the  aSth.    The  next  to  diat  was  made  on  th€ 
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1 7  th  of  april,  1784,  foon  after  the  general  elec- 
^n^  and  publiihed  on  the  i8th,  four  days  be* 
&re  the  Seaford  quarter  fellions.  The  next  to 
that,  on  the  6th  of  april^  ^7^Sy  ^  f<^w  days  after 
the  ek&ion  now  in  difpute,  and  two  days  before 
the  quarter  feffions.  The  next  on  the  7th  of 
January,  1786^  as  before  mentioned.  The  of- 
ficers faid  they  made  the  rates  to  pay  backwaixi 
bills,  and  money  laid  out  for  the  parifh. 

There  were  no  appeals  againfl  the  rate  of 
o£fc(^>er,  1783. 

.  One  Newman  appealed  againft  the  rate  of 
april,  1784,  on  the  ground  c^  his  not  being  an 
inhabitant  of  Seaford.  This  appeal  was  ad- 
journed over  two  feffions,  and  difmifled  at  the 
feffions  in  november  following;  fubjed  to  the 
opinion  of  the  court  of  King's  Bench  upon  his 
cafe.  Upon  the  matter  coming  on  in  the  court 
of  King's  Bench,  in  Eafter  term,  1785,  the  cafe 
appeared  to  be  de&ftively  flated ;  and  the  Court 
were  going  to  order  it  back  to  the  feffions  to  be 
reftaced,  when  it  was  alledged  that  another  rate 
bad  then  been  made,  to  which  the  appellant 
would  be  able  to  make  the  fame  objection,  and 
might  obtain  a  decifion  upon  that,  with  lefs  ex- 
pence  than  by  the  profecution  of  this.  Here- 
upon it  was  agreed  that  the  order  of  feffions,  and 
confcquendy  the  rate,  fhould  be  confirmed  pro 
formd.     But  the  fum  afTcfTed  upon  Newman  in 

this  rate  was  not  colledted  from  him. 

Appeals 
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Appeals  were  alfo  prefentcd  to  the  fame  fcf- 
fions  againft  the  fame  rate  of  april,  1784,  by 
twenty  four  perfons,  among  whom  were  the  vo- 
ters in  queftion.  The  appeals  came  on  to  be 
tried  at  the  Midfummer  feflTions  following,-  when 
the  appellants  were  not  able  to  prove  their  no- 
tice of  appeal,  and  the  rate  was  therefore  con- 
firmed, without  any  inquiry  into  its  merits. 
The  town-clerk,  who  afts  as  clerk  of  the  peace 
at  the  fefTions,  faid  he  had  fbmetimes  known  an 
adjournment  of  the  appeal  ordered  in  fuch  cafes'. 
The  magiftrates  (jurats)  who  allowed  the  rate, 
formed  the  majority  on  the  bench  when  this 
happened. 

In  June,  1784,  the  parifh  wanted  nroney,  and 
a  rate  was  made  like  the  former,  and  taken  to 
Mr.  Stone,  one  of  the  jurats,  to  be  allowed ; 
but  he  refufed,  and  the  rate  was  dropt.  Haine 
iaid  the  reafon  was,  becaufe  there  was  a  talk  of 
appealing  againft  it,  and  therefore  it  would  be 
ufelefs. 

After  the  rate  of  Eafter,  1784,  and  before  that 
of  Eafter,  1785,  the  voters  in  queftion  applied  to 
the  parifti  officers  to  be  rated.  In  the  rate  of 
1785,  in  which  they  were  omitted,  were  the 
mmes  of  three  widows,  whole  hufbands  had 
been  in  the  fame  rank  of  life  and  fituation  with 
ibmc  of  the  voters.  One  of  thefe  women  was 
excufcd  paying  the  rate  on  account  of  poverty* 

Some 
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Some  of  thcfe  voters  were  parifliioners.  In  the 
''ate  of  January,  1786,  were  inferted  the  names 
erf  ooe  who  died  in  the  fummer  before,  and  of 
other  perfons  for  houfes  which  they  had  quitted 
Ibr  ns^y  months. 

Appeab  were  prefented,  with  fuHicient  time 
of  notice,  to  the  Midfummer  feffioos  of  1785, 
i^aioft  the  rate  of  the  preceding  april,  by  twenty 
moe  perfonsj  including  the  rqe£ted  voters^  who 
appealed  under  the  ftat.  17  Geo.  IL  ch.  38.  for 
being  left  out  of  the  rate.     Another  parilhioner 
Tated  Ukewife  appealed,  on  account  of  the  omif« 
fion  of  tbofe  peribns.    The  appellants  were  anxi-« 
eus  to  have  their  appeals  tried,   and  cx>unfel  at« 
tended  for  them,  who  prefied  for  a  trial.    The 
refpcndeiics  however,  (the  parifh  officers)  upon  s| 
fiiggeftion  from  one  of  the  magiftrates,  delired  the 
cafe  m^;ht  be  recited,  as  they  were  not  prepared 
with  counfdL    Upon  this  point  there  was  ibme 
obfcurlty  in  the  evidence,  which  left  it  doubrfbl 
whether  the  refpondents  had  not  wilfully  negle£led 
to  ha:ve  counfel,  and  be  prepared  for  the  trial. 
The  attorney  concerned  for  them  did  not  attend. 
At  the  following  fcflions  in  oftober,  1785,  the 
adjeumed  appeals  came  on  to  be  tried}  when 
ccKiniel  attended  for  both  parties.     On  the  part  of 
die  parifli  officers  the  Vicar's  appeal  was  brought 
wfirfti  (he  was  one  of  the  rejefted  voters  j) 
when  it  was  admitted  by  their  counfel,  that  the 
9     '  rate 
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rate  Was  illegal  by  the  omiflion  of  the  Vicaf 
for  his  tythes^  and  that  they  could  not  fuppoit 
the  rate ;  whereupon  the  Court  ordered  it  to  be 
quaihed. 

The  rate  of  January,  1786,  was  chiefly  copied 
from  the  preceding  one  that  had  been  quafhed ', 
but  the  Vicar  was  therein  aflcffed.  Twenty  eight 
perfbns  appealed  againft  it  as  before.  It  being 
£>  near  the  time  for  the  feflions^  that  the  regular 
notice  of  appeal  could  not  be  given,  the  appel- 
lants could  not  do  more  than  lodge  their  appeal 
there.  All  the  jurats  attended  the  feffions  on 
the  1 2th  of  January.  They  were  requefted  to 
adjourn  to  an  early  day,  in  order  to  determine 
the  appeal  before  the  fitting  of  the  prefent  Com- 
mittee, inllead  of  refpiting  it  in  the  ufual  courfe 
to  the  next  feflions ;  but  this  was  refufed  by  the 
majority  of  the  magiftrates  (three  to  one),  and 
an  order  was  made  that  the  appeal  fhould  be 
refpited  to  the  next  quarter  feflions.  In  the 
mean  time  the  prefent  trial  came  on. 

Two  days  after  the  rate  of  april,  1785,  on 
the  8th,  a  meeting  of  the  parifhioners  for  the 
cleftion  of  churchwardens  was  held,  at  which 
all  who  came,  whether  rated  or  not,  were  per- 
mitted to  vote.  There  was  a  conteft,  in  which 
the  three  magiftrates  who  voted  for  the  fitting 
members  were  on  one  fide,  and  the  fourth  jurat 

on 
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on  the  other.  The  former  were  fucccfsful.  Two 
of  the  three  were  prcfent ;  and  at  the  fame  time 
fupported  the  curare  (between  whom  and  his 
principal  the  Vicar,  there  had  been  a  difagrec- 
ment)  in  nominating  a  churchwarden,  in  oppo- 
fition  to  the  Vicar  himfelf.  This  was  afterwards 
corrcfted  by  the  Archdeacon  in  his  vifitation,  in 
favour  of  the  Vicar's  nomination.  At  the  above 
parifh  meeting,  there  was  no  mention  of  the  rate 
fo  lately  m*ade,  which  was  allowed  on  the  fbllow- 
ing  day  (the  9th)  by  the  three  jurats  in  the  in- 
tereft  of  the  fitting  members,  who  at  the  feffions 
determined  the  merits  of  the  appeal  brought 
againft  it  *• 

*  It  has  been  determined  in  the  cafe  of  Dorchefter  in  the 
King's  Bench,  that  the  juftices  ic\  merely  in  a  minifterial 
capacity  in  allowing  a  rate.  Stra.  393.  Bott  25.  Therefott 
they  may  lawfully  fit  in  jadgment,  upon  an  appeal  brought 
againft  a  rate  allowed  by  themfefves.  Mr.  Douglas  obfervet 
(3  vol.  p.  142.)  that  the  legiilature  fuppofes  there  may  be 
paniality  exercifed  in  allowing  a  rate,  by  giving  leave  to  ap^ 
peal  to  the  county  feflions,  upon  rates  in  towns  that  have  not 
fmr  local  juftices.  However  there  are  many  towns  befides 
Seaford)  where  that  number  is  no  fecurity  againft  partiality ; 
ind  where  the  /aS  is  at  variance  with  the  law^  upon  this 
nunifterial  duty  of  juftices.  In  them  the  reafon  given  bjr 
Lord  Ch,  J,  Parker  in  the  cafe  of  Maiden,  •*  that  the  appeal 
it  at  iodim  ai  nuiltm^*  would  lead  to  the  fame  conclufioa 
opoD  appeals  irom  rates,  as  upon  orders  of  removal,  and  ge« 
aerally  with  rooie  force.  See  the  cafe  ia  Bott  217.  aad 
%  Bum  490.  and  Note  (F.) 

Vou  IIL  F  The 
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The  Jurat  who  was  bailiflF  at  the  general  elec- 
tion, was  in  the  intcreft  of  Mr,  Watfon,  the  pe- 
titioner againfl  that  eleftion^  and  an  adtive  friend 
of  Webfter  and  Alves  in  this.  One  of  the  Ju- 
rats on  the  fide  of  the  fitting  members  at  that 
cleftion,  objefted  to  the  fliortnefs  of  the  notice 
then  given  *• 

On  the  part  of  the  fitting  members,  the  mi- 
nutes of  the  proceedings  of  the  feledt  Committee, 
upon  the  foregoing  eledtion  in  1784,  were  given 
in  evidence  j  in  order  to  warrant  the  arguments 
on  their  part.  And  then  their  counfel  contend- 
ed. That  the  Court  ought  not  to  receive  the 
propofed  evidence  of  rateability:  Arguing  as 
follows. 

Counfel  fo.  the  ^^^  petitioners  apply  to  the 

Sitting  Members.  ^""'^Y  ^^  ^^  Court,  to  dif- 
penfc  with  an  eftablifhed  rule 
of  praftice  in  their  favour,  and  to  receive  evi- 
dence of  the  rateability  of  their  voters ;  admit- 
ting that  they  are  not  rated.  They  ought  there- 
'  fore  to  be  altogertier  free  from  fraudulent  con- 
duft,  or  the  imputation  of  it,  on  their  parts. 

They  impute  mifconduft  and  partiality  to  the 
juftices  and  overfeers  in  making  the  rates:  But 
they  fiiould  go  further,  and  prove  that  their  vo- 
ters have  taken  the  proper  fteps  to  be  rated ; 
before  they  can  be  admitted  to  vote  as  inhabi- 
•  Set  before  page  25* 

^  tants 
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tants  paying  fcoe  and  lot  \  which  is  underftood 
of  perfons  rated  and  faying.  For  the  Committee 
fit  to  do,  what  the  returning  officer  ought  to 
have  done;  and  he  ought  not  to  have  looked 
further  than  the  rate  itfelf  for  the  rule  of  his 
judgment,  without  ftrong  circumftances  to  prove 
it  illegal. 

The  proceedings  of  the  former  cleftion  are 
ncceffary  to  be  taken  into  conlideration,  in  order 
to  form  a  right  judgment  on  this  cafe.  The 
candidates  ftand  on  the  fame  interefl:  as  the  pe- 
titioner againft  that  election,  and  take  advan- 
tage of  the  fraud,  then  put  in  praftice  to  over* 
torn  It,  with  a  view  to  thefe  confequehces.  None 
of  their  voters  applied  to  be  rated,  before  the  year 
1784.  The  application,  when  made,  was  plainly 
occafional;  not  for  the  purpofe  of  difcharging 
their  duties  to  the  parilh,  but  thereby  to  acquirt 
a  vote  at  the  eleftion,  which  they  thought  ap- 
proaching upon  the  efFeft  of  Mr.  Watfon's  pe- 
tition. In  thefe  circumftances  the  parifli  officers 
might  juftly  fufpeft  their  motive,  and  think 
them  unfit  to  be  rated.  The  principle  of  a  fcot 
and  lot  right  of  voting  is,  that  they  who  bear 
the  public  burthens  of  the  parifti,  (hall  enjoy  the 
right  of  choofing  members.  This  muft  mean 
a  regular,  not  a  temporary  or  occafional  contri- 
bution* 

'  F  %  The 
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The  rates  are  proved  to  have  been  made  uni^ 
formly  m  ihe  fame  manner;  and  only  one  per- 
Cm  appealed  againft  them  within  the  proper 
dme^  upon  whofe  appeal  the  rate  in  queftion 
was  finally  confirmed.  At  the  time  of  the  elec-- 
tion,  the  bailiff*  could  not  judge  by  any  other 
rule  than  the  fubfifling  rate,  by  the  conftitutioo 
^f  Seaford.  It  might  be  contended  that  he  was 
iaund  to  follow  ic.  He  like  wife  could  not  buc 
know  all  the  circumftances  of  the  cafe  >  the  in« 
fidious  objedion  to  the  firfl  election,  and  that 
no  Complaint  had  been  made  againft  the  rate 
then  fubfifling. 

.  It  cannot  be  contended  that  every  inhabitant 
is  CO  be  rated ;  but  thofe  only  who  have  enougk 
to  fpare  from  their  own  ,.ta  relieve  the  neccflitics 
of  others.  The  overfeers  have  likewife  another 
duty,  in  taking  care  that  too  many  perfons  may 
jK>t  become  parifhioners,  to  which  the  payment 
of  rates  gives  a  title. 

If  it  were  proved  that  the  jjuftices  and  over- 
feers had  a(3:ed  corruptly,  flill  the  petftioners 
jmufl  fail  in  their  attempt  to  prove  the  rateability 
of  their  voters,  becaufe  they  did  not  appeal 
againft  the  rate.  This  was  the  legal  and  regular 
courfe,  that  ought  to  have  been  purfued  at  firft, 
as  it  was  afterwards.  If  it  had.  been,  there  is 
reafon  to  believe  that  the  juftices  would  have 
ihewn  no  more  partiality  upon  that  appeal,  thaf> 
a  thej? 
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ffhcy  did  upon  the  other,  for  which  the  rate  was 
quafhed.  As  foon  as  they  were  convinced  it 
^as  wrong,  they  qualhed  it.  They  needed  not 
have  done  fo  much ;  as  they  might,  and  ought 
to  have  correfted  the  rate  in  the  particular  in- 
ftancc ;  but  this  was  an  error  in  judgment  from 
their  Ignorance  of  the  law,  for  which  they  can- 
not be  cenfured  ♦.     (D.) 

The  cafes  of  St.  Ives  and  Peterborough  (2  and 
3  Doug,  eleft.)  are  authorities  for  adhering  to  the 
rate  in  this  cafe,  and  rejefting  the  evidence  pro- 
pofed.  In  them  the  Court  would  not  receive  evi- 
dence of  rateability  j  in  the  firft,  becaufe  no  mif- 
condu£t  was  charged  upon  the  overfeers  in  mak- 

•  Tht  (ixth  ki^on  of  Stat.  17  Geo.  II.  ch.  38.  is  in  the 
fibllowiag  words :  "  And  whereat  it  has  been  held  that  upon 
appeals  from  rates  or  afTeirments^  the  Juftices  of  the  peac^i 
mxy  not  only  quafh  the  old  rates,  but  make  new  rates  aD4 
afleflincnts  from  which  no  appeal  can  be  had,  be  it  enabled 
by  the  authority  aforefaid.  That  upon  all  appeals  from  rates 
and  adeilxnents,  the  juftices  of  the  peace  (whece  they  ihail  Ac 
jtfft  caufc  to  give  relief)  ihall  and  are  hereby  required  to 
amend  the  f^une,  in  fuch  manner  only  as  ihall  be  neceflary 
for  giving  fuch  relief,  without  altering  fuch  rates  or  aiTeiT- 
ments  with  refpefl  to  other  perfons  mentioned  in  the  fame. 
But  if,  upon  an  appeal  from  the  whole  rate,  it  ftiall  be  found 
oeoeflary  to  qua(h  or  fet  afide  the  fame,  then,  and  in  every 
bch  cafe,  the  faid  juftices  fliall^  and  are  hereby  required,  19 
dired  the  churchwardens  and  overfeers  of  the  poor  to  make 
»  new  equal  rate  or  aireflment ;  and  they  arc  hereby  required 
to  make  the  fame  accordingly." 

F  3  ing 
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ing  t^c  rate ;  in  the  fecond,  becauie  fufficicnt 
mifcondud  was  not  proved  againft  them.  Yet 
in  the  latter  cafe,  nr.orc  was  proved  than  b  the 
preicnt ;  for  there  the  overfcers  had  voluntarily 
taken  upon  them  the  office,  for  the  purpofc  of 
ierving  a  party,  and  a  pcrfbn  was  left  out  of  the 
rate  who  had  been  rated  before.  Here  the  rate 
compliined  of  was  copied  f  om  a  former  one; 
and  none  of  the  rejected  voters  h^d  ever  been 
rated.  In  :he  CJifc  of  Miiborn  Port  ( i  Doug.)  the 
principle  was  thought  k>  cfubliihed,  that,  thou^ 
die  rate  had  been  made  by  o£ccrs  not  lav^  fully 
appointed,  yet  that  rare  was  rectived  as  the  only 
evidence  of  the  rignt  of  votir^.  And  laitly,  in 
the  Mitchell  caic  in  17S4*,  the  cour.!c:,  who 
were  to  have  gained  a  vcic  by  the  objection  (in 
a  rauie  that  depended  upon  one  vote)  were  fo 
fttisfied  that  the  h*-  was  agiinit  them,  that  they 
declared  in  acquiefcer.ee  :a  :u 

But,  independently  of  authorines,  priiKripIes 
alone  will  ferve.  The  iegiuature  had  eiUblahed 
the  method  of  nrak: rg  z-^t^s  for  the  poor,  before 
parliament  idopced  their,  as  the  criterion  for 
juJg^ng  cf  dse  payment  of  root  and  kx.  There- 
fire  when  that  right  of  vecng  casrc  to  be  efla- 
btUhed  in  the  HcuHe  cf  Cocr  nxxts,  upon  the  au* 
dioricy  of  the  pocr-ra:e<,  the  Houlle  receflarihr 
acceded  to  che  rxOes  of  uw  rcfpeding  them. 
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^^nc  of  thcfe  rules  is,  that  the  overfecrs  are  the 
X^ropcr  judges  of  ratcability,  fubjeft  to  the  rorrec- 
Tion  of  the  juftices  upon  appeals.  The  court  of 
King's  Bench  cannot  ^interfere  upon  this  quef- 
tion,  and  have  refufcd  it  upon  being  applied  to. 
The  judges  cannot  correft  an  aflcffment  where 
the  rate  is  equal,  if  it  were  for  ten  times  as  much 
property  as  the  party  aftually  poflefled.  They 
confider  the  parifti  officers,  fubjeft  to  the  ap- 
peal, as  having  an  abfolute  controU  over  this 
matter.  The  cafe  of  Weobly  is  in  point  to  this. 
The  Court  there  refufed  to  order  perfons  to  be 
inferted  in  a  rate,  who  were  left  out  for  parlia- 
nr.cntary  purpofes ;  faying  //  belonged  to  the  parijh 
ojjicersj  JubjeSl  to  appeal  *.  It  was  therefore  in- 
cumbent on  the  rejefted  Voters  to  have  appealed 
againft  the  rate  of  april,  1784,  and  to  have  pro- 
fccuced  their  appeal  with  eflredt.  But  as  they 
failed  in  this  point,  and  die  rate  was  confirmed, 
and  remained  in  force  at  the  prefent  eleftion, 
the  right  of  voting  muft  be  determined  by  that, 
and  they  arc  without  remedy. 

The  counfcl  for  the  petition-    ^     ^ ,  ^     , 
1    1     rr^i         L       1     1     Counfcl  for  the 
crs  contended.  That  they  had     petitioners. 

proved  .enough,    to  authorife 

them  to  give  evidence  of  the  rateability  of  their 

voters.     They  argued  to  the  following  effeft : 

•  Sec  the  cafe  ^  Doog,  399,  from  Stra.  1259. 
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The  rate  of  april,  1784,  having  been  made 
for  the  year  preceding,  and  to  pay  the  pad  ex- 
pences  of  that,  could  not  form  any  rule  for  de- 
termining who  were  the  perfbns  paying  fcot  and 
lot  for  the  current  year.  It  related  only  to  the 
ftate  of  the  parifh  in  the  preceding  year-  Per- 
fcns  deccafed  at  the  date  of  the  affeflment,  and 
others  who  had  quitted  their  houfes,  were  rated 
in  it.  If  the  firft  perfons  in  the  kingdom  had 
come  to  refide  in  Seaford,  the  day  after  it  was 
made,  by  this  rule  they  would  not  be  intitled  to 
vote  at  the  end  of  eleven  months  afterwards.  It 
is  therefore  neceflary  to  refort  to  fome  other 
rule.  The  Stat.  43  Eliz.  leads  to  a  juft  one, 
by  prefcribing  a  colleftion  weekly  or  otberwife. 
Lord  Chief  Juftice  Holt,  in  commenting  upon 
it  in  Tawney's  cafe,  6  Mod.  98.  fays  "  There 
ought  to  be  a  monthly  rate,  becaufe  pojfejfors  ar^ 
to  fay^  and  pojfeffions  frequently  change.'*  (E.) 
The  lath  feft.  of  Star.  17  Geo.  II.  ch.  38.  in- 
forcing  proportionate  payments,  according  to  the 
time  of  each  pofTcffion,  proceeds  upon  the  fame 
principle  *.  Thofe,  therefore,  who  poffefs  rate- 
able property/^  the  time  beings  are,  in  contcm- 

•  A  cafe  in  Foley,  p.  1 1 ,  is  to  the  fanae  eflfea :  It  was  re-* 
folved,  **  that  the  Seflions  cannot  order  the  pacilh  to  reimburfc 
the  overfecrs  after  they  arc  out  of  office,  becaufe  otherwife 
a  perfon  who  comes  into  a  parifh  after  the  overfeer's  year  ia 
expired^  mi^ht  U  charged  to  the  ezpencet  of  the  yaar." 
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plation  of  law,  the  pcrfons  paying  fcor  and  lot, 
if  legal  poor  rates  determine  that  paymeht. 

The  arguments  for  the  effed  of  this  rate  are, 
Firft,  becaufe  the  former  eleftion  was  fet  afidc 
by  nneans  of  fraudulent  praAices:  Secondly, 
bccauie  the  voters  did  n^ot  profecuce  an  appeal 
againft  it:  Thirdly,  becaufe  the  proper  rule  is 
drawn  from  a  contribution  to  the  public  expences 
of  the  parifh,  by  regular  affeffment. 

As  to  the  firft,  it  has  not  been  proved,  either 
now  or  upon  the  former  trial,  that  there  was  any 
fraud  in  the  cafe  -,  and  it  is  riot  to  De  prefumed : 
Neither,  if  it  had  been,  would  it  afTcdt  the  pre- 
fent  petitioners,  without  proving  them  privy 
to  it. 

As  to  the  fccond,  one  appeal  (that  of  New- 
man) was  carried  on  againft  the  rate ;  and  it  may 
be  faid  effeftually :.  Becaufe  though  t' e  rate  was, 
in  point  of  form,   confirmed  at  laft,    this  was 
done  without  any  dlfcuffion  of  its  merits,    and 
merely  for  the  convenience  of  parties.     And  in 
faft  the  overfeers  finally  gave  judgment  againft 
themfelves  upon  the  point,  by  not  inforcing  the 
affcflment  againft  the  appellant.     Befides,  they 
had  fo  contrived  matters,  as  to  avoid  bringing 
on  the  queftion  in  the  King's  Bench,  till  after  the 
making  of  a  new  rate ;  when  they  knew  it  would 
become  unneceffary  to  litigate  the  old  one.     But 
9i  qoft,  this  argument  can  only  afieft  perfons 

rateable 
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rateable  during  the  time  the  rate  was  made  for, 
and  fuch  derivative  rights  as  mFght  be  exercifed 
for  the  fame  time  under  it. 

As  to  the  third,  if  they  only  who  bear  the 
burthen  of  the  rate,  are  to  have  the  privilege, 
the  voters  for  the  fitting  members  are  as  illegal  as 
^ofe  rejefted ;  for  at  the  laft  eleftion  there  was  * 
no  legal  rate  to  charge  them.  The  rate  of  april, 
1784,  only  covers  the  year  then  expired,  and 
does  not  extend  to  the  time  of  this  elcftion : 
And  according  to  Tawney's  cafe,  2  Lord  Raym. 
1009,  a  rate  cannot  lawfully  be  made  to  reim- 
burfe  the  parifh  officers  for  paft  expences. 
Therefore  if  it  is  to  be  confidered  as  a  rate  for 
that  purpofe,  it  is  illegal ;  if  otherwife,  it  is  not 
a  rate  to  charge  the  parifhioners  at  a  time  fub- 
fcquent,  as  then  contributing  to  the  public  bur- 
thens of  the  time. 

Thefe  arguments  apply  particularly  to  the  rate 
of  1784 :  But  the  circumftances  of  the  cafe  ex- 
tend much  further;  and  provethat  and  the  others, 
to  be  fo  tainted  by  the  partial  mifconduft  of  thofe 
who  made  and  confirmed  them,  that  they  can 
have  no  lawful  authority.  The  magiftrates  of 
the  place,  who  have  (as  it  is  truly  faid)  the  ab- 
folute  controU  over  the  rates,  and  ought  to  be 
impartial  and  unbiaffed,  are  proved  to  be  aftive 
in  the  management  of  the  rates  in  their  firft  for- 
mations although  they  are  to  decide  judicially, 

upon 
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uj)on  all  queftions  afterwards  to  occur  refpefling 
them.    Can  it  be  believed^  when  the  ftation  and 
charaders  of  the  pcrforis  arc  confidercd,   that 
this  is  for  any  other  purpofe  but  to  ferve  the 
dcftjon?   The  parifh  is  deeply. in  debt,   yet  no 
rate  is  made  till  after  an  eledion.     And  though 
the  parifh  officers  are  out  of  pocket,  they  fuffer 
their  office  to  expire  without  providing  for  their 
own  payment;    trufting  to  the  continuance  of 
the  fame  fyftem  for  their  indemnity :   Although 
Acy  cannot  by  law  charge  the  parifh  with  a  rate, 
for  the  purpofe.     Yet  they  refufe  twenty  four 
applications  to  be  rated,  from  perfons  rateable. 
When  a  rate  is  m^de,   it  is  fo  near  the  feffions, 
as  not  to  leave  fufficient  time  for  the  regular 
notice  of  appeal  againfl  it.     The  firft  ratei  to 
which  this  inquiry  has  led,  was  made  two  months 
before  it  was  publilhed,  in  oftober,  1783.     The 
time  of  its  publication  was  a  very  critical  period 
in  parliamentary  politics,  throughout  the  whole 
kingdom.     Sufpicions  were  then  very  generally 
entertained  of  a  diffolution.    This  rate,  therefore, 
was  kept  in  pettOy  to  ferve  the  purpofe  of  thofe 
whom  it  concerned,  at  the  time  which  by  them 
Ihould  be  thought  moft  fit  for  publication.     Now 
if  this  rate  is  liable  to  fuch  cenfure,   the  others 
arc  in  fome  degree  open  to  it  j    for  they  are 
copied  from  that.     It  is  faid  in  defence  of  the 
rates,  that  they  are  all  made  alike.  This  forms  one 

of 
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of  the  principal  objections  to  them ;  as  it  fhews 
the  fettled  dcfign  of  the  overfecrs  and  magif- 
trates,  to  make  them  fcrve  their  own  purpofes. 
It  has  been  determined  by  the  Court  of  King's 
Bench,  that  there  ought  not  to  be  a  ftanding 
rate  *. 

How  gan  thefc  cuftomhoufe  officers  explain, 
on  any  honefl  principle,  theu-  making  all  the 
other  rates  fo  near  the  time  of  holding  the  fef- 
fions  ?  And  how  will  the  magiftrates  account  for 
their  eagernefs  to  adjourn  the  appeals,  to  the  next 
quarter  feffions,  inftead  of  making  a  ihorter  ad- 
journment, when  fo  earneftly  defired,  and  {o  ex- 
pedient to  the  appellants  ?  Their  meeting  at  any 
time  in  the  town  where  they  all  refided,  could 
not  be  inconvenient  to  them,  as  it  might  in  the 
county  at  large. 

It  is  faid  the  perfbns  diflatisfied  fhould  have 
taken  the  courfe  of  appealing.  If  in  truth  they 
had  not  taken  that  ftep  at  all  they  might  be  juf- 
tified,  by  the  open  partiality  of  the  majority  of 
magiftrates :  For  how  could  they  reafonably  ex- 
peft  juftice  from  fuch  men  ?  Complaints  have 
been  frequenriy  made  of  the  abufes  of  thefe  local 
and  private  jurifdiftions.  The  prefent  cauie 
fornifties  an  inftance  of  them  fo  glaring,  as  to 
make  a  proper  fubjedt  for  applying  to  the  legif- 

*   2  S^  526. 
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bturc  to  amend  the  law^  and  to  permit  appeals 
^fitHD  all   poor-rates  to  the  county  feflSons.     It 
would  be  a  talk  honourable  to  this  Committee, 
nd  wdl  worthy  of  their  undertaking  (F.) 

But  in  point  of  faA  the  petitioners  did  appeal. 
The  circumftances  of  the  appeals  at  the  Mid- 
fuouner  feflions,  1785,  and  thofe  following  when 
dxc  rate  was  quaflied,  carry  convincing  proof  of 
pamsdity  and  fraudulent  defign,  in  the  overfeers 
and  magiftrates.     It  was  admitted  that  full  no-* 
oce  was  then  given  of  the  appeals,   and  it  was 
proved  that  the  overfeers  might  have  got  coun- 
iA  to  attend.    Then  one  of  the  magiftrates  him- 
felf  fuggefts  to  the  party,  to  afk  for  an  adjourn- 
ment, and  it  is  immediately  granted  upon  the 
moft  trifling  pret;cnce.     The  fubfequent  qualh- 
ing  of  the  rate,   for  which  they  feem  to  have 
made  a  merit  of  doing  right  at  laft,  was  not  only 
contrary  to  law  (as  the  counfel  are  forced  to  ad- 
mit) (D.)  but  a  further  profecution  of  the  fame 
dcfign.     In  order  to  avoid  the  neceffity  of  doing 
juftice  to  the  feveral  appellants,  upon  inquiring 
into  their  rateability,  the  counfel  for  the  parifli 
officers  was  inftrufted  to  bring  on  that  appeal 
firft,  (the  Vicar's)  which  might  furnifli  them  with 
t  plauGblc  pretext  for  quafhing  the  whole  rate  j 
and  he  took  that  courfe.     Another  appeal  which 
went  upon  the  fame  ground,  and  which  it  was 
apprehended  might  have  had  that  effeft,was  there- 
fore 
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fcrc  withdrawn  on  the  part  of  the  appellants ;  but 
it  was  in  vain.  By  qualhing  the  whole  rate,  thc- 
magiftrates  knew,  that  they  Ihould  not  only  prc-^ 
vent  the  appellants  from  being  rated,  but  like- 
wife  leave  the  parifh  without  any  rate  fubfeqtient 
to  that  of  april,  1784;  the  effefts  of  which  thejr 
had  already  experienced  in  their  favour. 

It  has  been  faid,  that  if  magiftrates  aft  crimi- 
nally or  corruptly,  application  (hould  be  made  to 
the  Court  of  King's  Bench  againft  them ;  as  if 
that  were  the  only  remedy  for  their  injuftice,  and 
their  a6ts  were  valid  notwithftanding.  But  there 
is  a  great  diflFerence  between  criminal  and  civil 
fraud.  The  latter  is  fuch  as  affefts  only  civil 
rights,  and  may  be  imputed  to  a  man  without 
the  imputation  of  fuch  guilt,  as  leads  to  any  pu- 
nifliment  by  law.  The  evidence  of  it  here,  has 
not  been  followed  up  to  criminate  the  perfon, 
but  only  in  order  tcJ  vitiate  the  tranfaftion  itfelf* 
If  it  had  been  otherwife,  the  Court  would  not 
have  permitted  the  parilh  officers  to  be  examined 
in  order  to  accufc  themfclves. 

It  has  been  contended,  that  the  Court  of  King's 
Bench  never  inquire  into  the  extrinfic  circum- 
ftances  of  a  rate,  and  whether  it  is  fair  or  not ; 
and  the  Weobly  cafe  is  faid  to  contain  this  doc- 
trine :  From  whence  it  is  inferred  that  the  elec- 
tion court  ought  not  to  make  fuch  inquiry.  But 
this  makes  one  of  the  ftrongefl  arguments  for 

it5 
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its  becoming  an  objed  of  this  jurifdidlion.     If 

tfac   common-law   courts  will  not  inquire  into 

dcdion  frauds,  are  they  to  go  unpunilhed  and 

be  cffcftual  ?    The  inference  ought  to  be,  diat 

the  law  courts  leave  them  to  the  eledtion  judi* 

cature>  as  peculiar  to  iL     The  Commons,  in  the 

cafe  of  Afliby  and  White,  refolved  that  the  Court 

of' King's  Bench  cannot  try  the  right  of  voting; 

coniiftently  with  which  refolution,  the  committees 

of  ek^on  are  now  the  only  tribunals,  where  that 

right  can  be  eiFecfhially  tried  and  determined. 

Before  the  flat.  17  Geo.  II.  ch.  38.  there  was 
no  remedy  to  be  had  at  the  Seflions,  for  him  who 
was  not  rated ;  as  the  cafe  of  a  perfon  aggrieved 
by  9oi  being  charged  with  a  tax,  had  not  formerly 
occurred.     Now  if  a  rate  be  conclufive  (and  the 
law  is  the  fame  fince  as  before  the  ftatutc,  in 
this  rcfpeft)  if  the  fubftantial  inhabitants  of  a 
town  were  omitted,  and  the  beggars  inferred  in 
it,  and  the  former  had  not  complained,   there 
was  no  redrefs  to  be  had  in  the  ordinary  courfe 
by  appeal ;  and  therefore,  according  to  the  ar- 
gument, the  eleftion  muft  be  determined,  and 
the  cledion  court  concluded  by  fuch  a  rate :  i.  e. 
if  only  two  men  had  been  rated,   they  would 
have  chofen  the  members  of  parliament.     But 
can  fuch  a  principle  be  received  in  this  tribu- 
nal? When  eleftions  were  tried  in  the  Houfe, 
rcdrel^  was  obtained  there  againft  thef<;  frauds. 

It 
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It  never  was  contended  that  the  jurifdiftion  of 
the  Houfe,  or  of  the  eleftion  committees,  was 
at  all  diminifhed  or  afFcfted  by  the  ftatute  laft 
mentioned.  Neither  can  a  fuperior  jurifcii6iion 
be  taken  away  but  by  exprefs  words.  But  it  is 
manifeft  that  nothing  in  this  ftatute  was  intended 
to  have  fuch  an  effeft,  or  can  lead  to  fuch  a' 
dangerous  conftruftion. 

The  counfel  for  the  fitting  members  have  ar- 
gued, that  the  Committee  is  to  judge  as  a  court 
of  appeal  from  the  returning  officer ;  and  that 
be  ought  not  to  have  received  evidence  of  cir- 
cumftances  againft  the  -rate.  The  latter  pofition 
might  be  denied,  but  it  is  not  neceffary,  as  the 
former  cannot  be  maintained.  The  duty  of  a 
returning  officer  is  to  take  the  votes ;  but  this 
Court  is  to  try  and  determine  the  whole  merits 
of  the  eleftion.  Votes  are  often  received  upon 
petition,  which  a  returning  officer  would  be  juf- 
tified  in  rejeding :  As  in  the  cafe  of  freemen 
who  have  been  improperly  refufed  admiffion  to 
their  corporations,  having  inchoate  rights.  A 
returning  officer  might  be  juftified  in  not  con- 
fidering  them  as  freemen,  yet  the  elcftion  court 
would  receive  their  votes.  Still  they  would  not 
be  complete  corporators,  i.  e.  the  Committee 
could  not  put  them  on  the  corporation  books, 
or  give  them  admiffions.  So  in  this  cafe,  they 
cannot' order  pcrfons  to  be  rated,  although  they 

(hould 
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liould  think  they  ought  to  have  been  fo,  and 
^tiat  their  votes  Ihould  be  added^  to  the  poll  as 
X^ot  and  lot  men. 

The  cafes  of  St.  Ives  and  Peterborough  are 
relied  upon^  as  favouring  the  oppofite  argunient* 
Yet  in  both  the  principle  was  admitted,  that  rate- 
ability  might  be  the  rule  of  evidence,  if  the  rates 
were  unfair :  But  in  the  former  no  proof  of  this 
was  offered.  Here  it  has  been  fatisfaftorily  prov- 
ed. All  that  can  be  faid  of  the  Peterborough 
cafe  is,  that  the  evidence  there  was  not  thought 
fufficient  to  prove  the  mifconduft  of  the  officers. 
But  th^  fafts  here  proved 'are  of  a  very  different 
fort,  and  prove  a  much  ftronger  and  fyftematic 
partiality,  amounting  to  corruption.  In  thefe 
cafes,  the  queftion  is  oi  fa5i  merely,  which  is 
always  determined  by  a  great  variety  of  circum- 
ftances,  in  which  the  credit  and  demeanour  of 
witneffes  are  an  effential  part.  In  the  prefent 
cafe,  the  behaviour  of  the  witneffes  has  been  fuch, 
as  to  carry  convincing  proof  againft  themfclves  *. 
The  determination  in  the  Peterborough  cafe  was 
a  verdift  of  fadt,  and  as  fuch  might  have  been 

•  It  was  manifeftly  fo.  As  foon  as  the  town- clerk  and 
Weft  had  been  examined^  the  Chairman  informed  the  coun- 
fcl,  that  the  Committee  were  fatisficd  in  refpcft  of  the  mif- 
condudt  of  the  officers :  But  upon  the  refiftance  of  the  coun- 
fcl  for  'the  fitting  members  to  this  opinion,  as  formed  ex 
fttrtft  the  examination  was  carried  to  greater  length. 

Vol.  III.  G  per- 
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pcrfcftly  juft.  In  the  pirfcnt  cafb^  uj^on  a  dif- 
ferent fet  of  fadhj  a  contrary  veidift  nnay  be  ai- 
juftly  formed.  The  queilion  of  Milbofii  Fort 
had  nothing  to  do  with  rateabilicy.  Neither 
party,  had  any  intercft  to  infifi:  upon  tliat.  The 
decifion  was,  that  a  n^an  fhould  not  lofe  his  vote, 
if  properly  rated  and  paying  m  faff  j  although 
upon  a  legal  inquiry,  it  ihould  turn  out  that  the 
overfeers  wcic  not  legally  appointed,  and  could 
not  make  a  rate.  The  counfel  on  the  other 
fide  might  have  added  the  fecond  cafe  of  Mil- 
bom  Port  in  178 1  to  their  cafes,  as  the  fame 
fort  of  queftion  occurred  then  *.  Birt  the  refo- 
lution  upon  it,  was  no  more  than  a  repetition  of 
the  principle  that  determined  that  of  St.  Ives. 

The- 

*  This  cafe  is  rq)ortcd  hy  Mr.  Philipps.  The  point 
fcferred  to  is  this  :  The  petitioners  objedled  to  a  voter  regu- 
larly rated »  as  having  a  fraudulent  and  occafional  occu- 
pation of  the  tenement  for  which  he  voted.  Two  quarter- 
feflions  had  intervened  between  the  publication  of  the  latc, 
and  the  election,  witHbut  any  appeal  ref^eding  the  voter. 
The  argument  for  the  objedion  proceeded  on  the  coippe- 
tency  of  the  Court  to  inquire  into  the  fraud,  on  two  grounds  : 
One,  that  election  fraud  was  peculiar  to  the  jurifdidlioaof 
the  ekdion  courts  whenfocver  it  might  be  involved  in  tha 
necits  of  an  eled^ion ;  without  regard  to  the  iniUtution  of 
the  court  of  quarter  feffions,  or  the  appeal  to  it.  The  othei^ 
that  a  emndidate  who  was  ignorant  of  the  circuxnftanccs,.  could 
not  be  barred  by  the  limitation  impoied  upon  that  mode  of 
proceeding; -and  had  no  remedy  but  upon  the  trial  of  his  pc- 

cxtion. 
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*Xhc  Mitchell  cafe  was  the  fame  *.     In  neither 

of  them  was   there   any   evidence  offered,   of 

abufes  committed  in  making  the  rates.     They 

only  fcrve  to  cftablifti  the  authority  of  a  rate 

fairly  made,  and  not  appealed  from. 

On  the  other  hand,  in  the  cafe  of  Seaford  in 
'775  (3  Doug,  eleft.  45,  &c.)  upon  the  fame 
fort  of  queftion,  a  different  judgment  was  given ; 
and  evidence  of  rateability  was  received,  without 
any  ofcgeftion  even  from  the  counfel  for  the  fit- 
ting members,  upon  (lighter  evidence  againft 
the  rates  than  has  been  produced  now. 

The  cafes  of  Derby  f  and  Cardigan  f  in  1775* 
and  of  Coventry  J  in  178 1,  eftablifh  this  prin- 
ciple, that  where  men  have  been  unlawfully  de-  * 
prived  of  the  means  of  acquiring  that  ftation,  to 
which  the  right  of  voting  is  annexed ;  or  have 
been  in  the  fame  manner  placed  in  that  ftation, 
the  deprivation  or  pofleflion  fhall  in  neither  cafe 
avail  the  party,  againft  him  whofe  franchife  has 
been  injured  thereby* 

titioD*  The  Court  refolvcd.  That  mi  no  e*vtdence  n)t>as  offered 
h  frwe  the  criminal  partiality  of  the'  on^erfeers^  they  ivould  not 
cdmit  e*vidence  to  Jhe*w  that  the  *voter  had  not  a  rateable  occu- 
pation. Sec  Phil.  Caf.  p.  254 — 273.  In  another  cafe,  how- 
CTcr,  of  the  fame  year,  the  argnmenta  upon  a  fimilar  quef- 
tion were  mote  fucceisful.    ( H . ) 

•  See  VoK  I.  p.  8a. 

i  3  Doug.  ek&  X  See  the  point  dated  in  vol.  2* 

G  2  The 
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„    ,   ^     ,  The  counfd  for  the  fitting 

Sitting  Members.  tncmbers  obferved  in  reply, 
That  they  did  not  (brink  from 
their  pofition,  that  the  actual  participation  in  the 
public  burthens,  made  the  rule  to  guide  in  this 
queftion ;  becaufe  it  was  now  eftablifhcd,  that  lei7!g 
rated  and  payings  was  the  only  legal  evidence  oi 
that  faft :  It  was  therefore  not  merely  evidence 
of  the  right,  but  an  effential  part  of  it.  That 
it  does  not  neceffarily  mean  the  time  of  an  elec- 
tion :  As  where  alms  difqualify,  the  objeftion  is 
not  made  to  the  receit  at  the  time  of  the  elec- 
tion, but  that  the  voter  is  in  a  courfe  of  receiving 
alms ;  of  which,  any  receit  within  the  year  ia 
cvidenccv 

That  there  was  no  juft  refemblance  between 
the  cafes  of  fcot  and  lot,  and  of  corporate  rights, 
as  to  the  prefent  fubjedl :  Becaufe  perfons  whc 
claimed  the  latter  from  inchoate  rights,  pofleffec 
them  abfolutely  in  their  own  perfons,  withoui 
depending  on  the  difcretion  of  others.  But  thai 
the  law  had  vefted  in  the  pari(h  officers  a  righ 
to  judge,  according  to  legal  difcretion,  who  wen 
fit  to  be  rated ;  or,  in  other  words,  who  ought 
to  pay  fcot  and  lot. 

That  whatever  political  or  conftitutional  ob 
jeftions  there  might  be,  to  the  inftitution  of  thed 
local  and  confined  jurifdiftions,  as  long  as  the; 
were  eftabliftied  by  law,  they  m'uft  be  judiciall; 

relpedted 
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X"€fpc£ted ;  and  this  Court  could  not  judge  of 
^what  might  be  beft,  but  of  what  was  law,  and 
muft  decide  accordingly.  That  other  confide- 
rations  nnight  be  proper  for  tHe  members  of  it, 
in  their  legiflative  capacity  in.  parliament,  but 
not  on  the  feat  of  judgment,     (F.) 

That  the  argunrent  drawn  from  the  times  of 
making  the  rates,  and  the  particular  circum<- 
fiance^  of  that  in  odlobcr,  1783,  would  have 
little  weight,  till  it  could  be  (hewn  that  the  rates 
would  have  been  different,  if  made  at  any  other 
limes ;  or  that  the  rejefted  voters  would  have 
been  rated  in  them.'  Whereas  they  were  orhitted 
in  all.  And  with  refpcft  to  ^he  near  approach 
of  the  Seffions  to  the  making  them,  it  had  pro- 
duced no  inconvenience  to  the  appellants;  for 
it  had  not  obftrudled  their  appeals.  With  as 
little  foundation  was  the  reflcftion  caft  upon  the 
ftations  of  the  overfeers ;  becaufe  cuftomhoufe 
officers  were  neceffarily  the  inhabitants  of  fea-» 
ports,  and  ^ould  not  excufe  themfelves  from 
pariCh  offices :  That  in  proportion  to  the  fmall- 
nefe  of  the  pJace,  the  duty  would  be  confined  to 
a  few,  among  whom,  perhaps,  the  cuftomhoufe 
officers  might,  be  the  moft  fubftantial. 

That  it  had  not  been  eftablilhed  in  Tawney's 

cafe,  as  the  counfel  would  infer,  that  thefe  rates 

for  payment  of  paft  expences  were  illegal ;  nor 

was  the  law  fo  underftood.    In  that  cafe  the 

G  3  over- 
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ovcrfccr,  after  the  expiration  of  his  office,  ap--~ 
plied  to  the  court  for  a  mandamus  to  make  a^ 
rate  for  his  cxpcnces,  and  the  Judges  held  thatzz 
they  could  not  compel  the  parilh  to  make  a  ratc^- 
for  this  purpofc :  But  they  faid  nothing,  imply-— 
ing  that  a  ratse  miglit  not  have  been  made  for  it. 
On  the  contrary,   the  reafon  ^iven  was,  "  Yoif 
(hould  have   made  a  rate  in   your  own  time. 
The  Court  cannot  affift  you  now.** 

That  the  great  increafe  of  the  parifti  debt,  waii 
partly  owing  to  the  cxpences  incurred  in  defend- 
ing the  appeals ;  and  therefore  the  appellants, 
who  had  been  the  caufe  of  it,  liad  no  reafon  to 
complain.  That  the  fear  of  ftill  adding  to  the 
expence  by  frelh  litigation,  might  have  induced 
them  to  make  rates  lefs  frequently,  and  would 
be  a  juft  reafon  for  this  conduft. 

That  the  refulal  to  adjourn  the  appeals  to  an 
early  day,  was  a  neceflary  adt  of  law  required  by 
the  ftatute  *,  which  diredlcd  the  juftices,  whea 
reafonable  notice  (hould  not  have  been  given,  to 
adjourn  the  appeal  to  the  next  garter  Seffions. 
That  an  adjournment,  as  fuppofed  in  the  argu* 
nacnt,  would  have  been  an  adjournment  of  the 
fame  feflions,  and  therefore  not  to  the  nexty  as 
the  law  diredM. 

t  Sedl.  4.  of  17  Geo.  II.  ch.  j8. 

The 
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The  Gommictee  rcfolved. 
That  the  comfdfcr  the  petitioners  might  proceid 
upen  the  rjidence  of  rateahlity. 

This  was  accompanied  with  an  inftruftion> 
To  prove  frji^  That  the  rqculed  voters  bad  en-- 
kffooured^  by  due  diligencey  to  get  on  the  rate. 

[In  the  courfe  of  the  preceding  argunrrent, 
one  of  the  counfel  for  Flood  and  Parfons,  who . 
fpoke  for  the  petitioners,  took  a  more  extenfivc 
fcope,  and  endeavoured  to  eftablilh  the  follow- 
ing pofitions ;  which  I  have  thought  better  to 
place  by  themfelves,  as  being  diftinft  and  un- 
€onne6led  with- the  others,  ia  which  both  counfeL 
concurred. 

Firft,  that  the  poor's  rate  is  only  evidence  of 
die  right  of  voting  by  payment  of  (cot  and  lot; 
does  not  give  or  create  that  right,  and  therefore 
cannot  be  conclufive  evidence-  of  it. 

Secondly,  that  there  were  no.  authorities  in  the 
law  of  eleflions,  to  have  prevented  the  Commit- 
tee, in  this  cafe,'  from  receiving  other  evidence 
of  the  right. 

Thirdly,  that  if  there  were  fuch  authorities 
forfome  other  boroughs,  yet  the  right  of  elec- 
tion at  Seaford  woiild  not  be  affeded  by  them. 

Fourthly,    that  if  all  thefe  propofitions  were 

falfe,  ftiU  the  peculiar  circumftances  of  the  rates 

in  qucftiOn  rendered  them  of  no  audiority.    To 

G  4  whiclx 
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which  laft  propofition  the  arguments  above  re- 
ported relate;  and  I  avoid  entering  into  the 
particular  illuftratipns  of  the  others,  together 
with  the  obfervations  in  reply  to  chem,  becaufc 
it  was  manifeft,  that  the  Court  formed  their 
opinion  folely  upon  the  laft.  The  reader  may 
fee  fome  remarks  upon  the  fame  fubjeft,  well 
deferving  his  confideration,  in  Mr.  Douglas's 
notes,  vol.  i'.  p.  140,  141.  and  vol.  3,  p,  126, 
143.  Notes  B  and  H  *.] 

After  the  above  refolution  was  given,  the 
counfel  for  Webfter  and  Alves  proceeded  in  their 
cafe  i  and  after  calling  a  witnefs,  to  eftablifh  the 
vote  which  had  been  rejefted  on  account  of 
alms,  produced  evidence  upon  the  vote  of 
Hugh  Haine,  who  had  been  rej^dcd  becaufc 
not  rated.  After  the  examination  of  one  wit- 
nefs, it  appeared  that  fome  members  of  the 
Court  conceived,  from  the  courfe  taken  by  the 
counfel,  that  they  mifunderftood  their  refolution. 
The  counfel  were  defired  to  withdraw,  and  after 
fome  deliberation,  the  Committee  upon  their 
return  informed  them,  that  they  had  paffed  the 
following  Refolution : 

Tbat  the  counfel  be  permitted  to  argue.  That  it 
is  not  necejfaryy  that  the  rejected  voters  Jhould  have 

♦  See  alfo  Note  (G}  upon  this  cafe, 

taken 
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^^^iken  any  fteps  to  be  put  m  the  rates:  Or  if  it  is 
^^^dmittid  by  all  parties^  tbatjome  fteps  are  neceffdry^ 
^^  ibtf/  thy  be  directed  to  argue^  what  are  the  necejfary 
^..^eps. 

The  counfel  for  the  petitioners  hereupon  rc^ 
curred  to  their  former  arguments,  the  fubftance 
of  which  they  repeated  and  inforced,  to  ihew. 
That  the  6rft  refolution  would  be  nugatory,  if  it 
were  to  be  fo  circumfcribed :  That  by  permitting 
other  evidence  than  the  rate  to  eftablifli  a  voter's 
title,  the  rate  had  been  declared  inconcluiive : 
That  the  petitioners  could  not  bur  infer,    that 
this  judgment  had  paflfed  upon  the  principle  ad^ 
vanced  on  their  part,  that  the  rate  had  been  viti- 
ated by  the  fraud  and  partiality  with  which  it 
was  made  \  and  therefore  it  would  be  ufelefs  and 
inconfillent,  to  look'  to  that>  in  any  manner,  or 
to  confider  a  vote  to  be  at   all  ftrengthened  by 
adhering  to  it.     They  contended  generally,  that 
all  who  were  within  the  defcription  of  the  right 
of  election,  at  the  tefte  of  the  writ,  might  prove 
their  right,  without  referring  to  this  rate. 

The  counfel  for  the  fitting    ^     ^ ,  ^     , 
,  ,        /•  It        *  Counfd  for  the 

members  argued  as  follows :         5;^^^^  j^^^^^„ . 

The  method  of  proceeding 
for  thofe  who  complain  of  the  poor-rate,  either 
by  being  wrongfully  infcrted  in  it  or  omitted,  is 
prcfcribed  by  the  ftatutes  43  Eliz.  ch.  2.  and 

17 
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17  Geo.  II.  d\.  38.  This  is  by  Appealing  to  di^ 
feflions,  i.  c.  to  the  next  ieifions.     And  k  hasK 
been  determined  that  the  grievance  is  by  the: 
aflcffmcnt,  and  not  by  being  called  upon  to  pa^f* 
the  charge  *.     Therefore  the  legal  remedy  is  to 
appeal  to  the  fcflions,   next  after  the  pisblicatioa 
of  the  rate  or  afleflment.     Another  ntethod  is 
open  to  parties  where  no  rate  is  made,  which  is^ 
to  apply  to  the  court  of  King's  Bench,  for  a 
mandamus  to  the  parifh  officers  to  make  one> 
if  wanted.     The  petitioners  aUedge   that  they 
Ihould  have  been  duly  rated,  but  for  tlie  mifeoA- 
duft  of  the  overfecrs :  Therefore  they  ought  to 
fliew  that  they  have  purfued  the  legal  ftcps  for 
the  purpofc ;  or  that  there  was  no  time  for  it,  by 
appeal  or  otherwife,  before  the  prefenring  of  the 
petition.     It  cannot  be  proved  that  a  rate  is  bad 
for  the  omiflion  of  certain  perfons,  unle&  thofe 
perfons  did  all  that  was  incumbent  on  them,  to 
make  the  overfeers  do  their  duty. 

It  is  faid  that  by  requiring  this,  the  party  has 
no  advantage  from  the  proof  of  fraud  in  the 
rate.  But  he  has  manifeftly  this  advantage^ 
namely,  that,  without  attempting  fuch  proof, 
he  could  not  have  been  permitted  at  all  to  give 
evidence  of  his  cafe. 

•  See  the  cafe  of  the  Kbg  and  MicckficU^  B«  R.  Hil. 
a5  Geo,  IIL 

It 
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It  was  faid  in  the  former  argument^   that  a 

rate  oug^t  to  have  been  made  in  the  fummer  of 

1784  for  the  neceflities  of  the  parifh>  and  the 

petitioning  voters  ought  to  have  been  chai^ged 

ia  it,  or  they  might  have  appealed  then.     Thi« 

depended  intirely  on  the  difcretion  of  the  ovcr-^ 

^^crs.    If  the  petitioners  had  thought  otherwiie, 

^cy  mig^t  have  moved  the  court  of  King's 

^ench  for  a  mandamus  to  them  to  m^  a  rate; 

*^licir  not  doing  this  was  their  own  default. 

The  rate  of  april  1785  was  ftibfequent  to 

*Hc  ekdion ;  therefore  cannot  be  recurred  to  as 

^  guide  for  the  returning  officer,  at  a  time  wheji 

*1«  former  rate  fubfifted.     That  former  rate 

therefore  muft  be  adhered  to,  (fubjeft  to  the  coo* 

editions  impofed  by  the  Court,)  for  deciding-who 

i«re  intitled  to  vote  at  the  tefte  of  the  writ,  if 

rates  are  to  have  any  effed  in  a  fcot  and  lot 

borough. 

The  counfel  for  the  petition-    -^^^^  f^,  ^^^ 
ers  replied  in   the    following    Petitioners, 
manner : 

The  queftion  is,  whether  an  a6t  done  for  a 
had  purpofe  (hall  anfwer  that  purpofe;  or  whether 
die  party  fupported  by  the  magiftrates  and  pa- 
rifli  officers,  fliall  take  advantage  of  their  own 
wrong;  for  a  man  is  refponfible  for  the  aft  of 
tho&  in  whole  right  he  ftands.    The  firft  refo» 

lution 
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lution  neceffarily  agrees  to  the  pofition,  that  they 
have  done  wrong.     But  the  fecond  feems  to  pro^ 
ceed  upon  another  oonfideration,  namel7»  thac=. 
though  they  have  done  wrong,  thofe  wha  com — 
plain  (hould  prove  that  they  have  done  right*. 
But  it  is  to  be  confidered  firfl:,   that  the  wrong 
fuppofedj  impeaches  the  fubjeft  of  the  prcfent 
caufe,  the  rate  itfelf:    And  when  this  is  once 
eftablilhed,  it  cannot  be  neceffary  to  go  further. 
The  petitioners  do  not  apply  for  any  extraordi-  . 
nary  help  from  juftice,  but  to  proceed  in  its  re- 
gular courfe.    When  men  apply  to  the  court  of 
King's  Bench  for  leave  to  ufc  its  extraordinary 
power  of  proiequtionx  the  Judges  require  fatis- 
fedtory  proof  that  all  is  right,  on  the  part  of  the 
jM-ofecutor :  And  if  that  is  not  given,  the  pro* 
fecution  is  left  to  the  ordinary  courfe.    But  the 
proceedings  here  are  in  the  ordinary  courfe  of 
juftice ;    and  an  eleftion  c6mmittee  is  the  only 
court  where  eleftion  fraud  is  cognizable.     There 
can  be  no  recourfe,   as  in  the  cafe  of  an  infor- 
mation  being  refufed  in  the  King's  Bench,   to 
any  other  means  of  relief. 

The  counfel  for  the  fitting  members  have  ar- 
gued, that  the  rate  is  ejfential  to  the  right.  If 
this  were  true,  then  there  could  be  no  eleAors 
when  there  is  no  rate ;  which  is  a  poffible  cafe. 
But  the  reprefentation  of  a  borough,  and  the 
right  of  cleftion,  would  fubfift  and  be  exercifed 

in 
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10  that  cafe;  which  proves  unanfwerably  the  faU 
lacy  of  chat  argument. 

If  the  Court  fhould  how  think  the  petitioning 
dsBtan  ought  to  have  done  more,  their  time  has 
been  mif-fpent  in  receiving  the  evidence  given ; 
for  ic  was  propofed  and  objefted  to>  upon  an  im- 
plied admiflTion  in  the  arguments  of  both  parties, 
that  the  conclufion  muft  be,  to  receive  the  evi- 
dence of  rateability  generally,  if  at  all.     It  was 
never  contended  or  thought  of  in  any  former  cafe, 
that  if  abufesMn  making  the  rates  were  proved, 
it  would  be  requifite  to  prove  further,  the  regular 
fteps  of  application  to  be  rated,  refufal,  appeal  and 
fo  forth  i  which  courfc  would  be  fufEcient  to  let 
in  die  evidence,  where  a  rate  was  fairly  made,  and 
no  partiality  proved.     The  cafes  of  St.  Ives  and 
Peterborough,  and  the  reft,  are  as  ftrong  for  the 
petitioners  upon  this  poinu,  as  they  coul<^wifh. 
But  the  cafes  of  Cardigan  and  Coventry  extend 
much  further.    According  to  them,  the  petition- 
ers might  objeft  to  the  perfons  ra^edy  and  call 
upon  them  to  prove  /heir  rateability ;    as  their  ' 
right  depends  upon  an  inftrument  fraudulendy 
made. 

Not  only  in  the  cafe  of  Seaford  in  1775,  ^^^ 
alfo  in  th^t  of  Bedford  in  the  fame  year  (2  Doug, 
deft.)  a  contrary  dodtrine  to  that  now  contended 
for  prevailed.  The  reafon  for  requiring  thefe 
previous  fteps  in  eledion  proceedings,  muft  be 

founded 
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fonnded  on  the  fuppofed  expediency,  of  purfuinj 
the  ordinary  courlc  of  law  for  relief,  in  the  firf 
inftance.  Upon  the  fubjeft  of  corporate  rights 
this  courfe  is  to  tlte  court  of  King's  Bench.  Ii 
them  therefore  it  is  as  neceffary  to  ^ppty  U 
that  court,  againft  the  afts  of  corporations,  a 
it  can  be  to  appeal  to  the  fefTions  upon  rates 
Both  cafes  depend  upon  the  fanne  principles. 
Yet  in  the  Bedford  Committee,  objeftions  wert 
received  againft  the  right  of  freemen^  who  had 
been  many  years  in  poffefEon  of  their  franchile, 
"without  any  attempt  made  againft  them  at  lawj 
and  the  counfel  on  the  other  fide  never  thought 
of  oppofing  it. 

The  methods  of  appeal  provided  in  the  ftt- 
tutes  mentioned,  have  nothing  to  do  with  elec- 
tion rights;  they  were  intended  folely  for  p*- 
rochyJ  regulations.  It  is  therefore  idle  to  refer 
to  them  upon  the  prefent  fubjeft.  Even  the 
counfel  on  the  other  fide  feem  to  admit  it,  in 
another  part  of  the  argum<?nt,  when  they  fay, 
the  court  of  King's  Bench,  in  purfuing  thofc 
regulations,  will  not  attend  to  parliamentary  ob- 
jefts.  Neither  would  a  nrtotion  for  a  mandamus 
procure  a  remedy  for  fuch  an  objeft ;  for  the 
Court  would  not  grant  it  for  a  rate,  if  the  parifh 
officers  (hould  alledge,  that  they  were  not  in  want 
of  money  for  the  poor.  In  the  prefent  cafe  an 
application  for  it  would  have  failed^ 

'  Admitting 
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Admitting  the  principle,  chat  the  judgments 

^  courts  of  competent  jurifdiftion  are  to  be  re- 

^peded  implicitly,  ftill  it  is  competent  to  parties 

^  ot^cd:  to  them  for  fraud.     In  the  cafe  of  the 

Outchds  of  Kingfton,  the  fentence  of  the  fpiri-* 

^al  court  was  fet  afide  for  fraud.'    Yet  fuch  a 

i^c^ent  was  certainly  of  higher  authority  than 

^  poor-rate.     The  argument  on  the  other  fide 

A^ppofes  the  paper  in  queftion  to  be  a  rate.    So 

^  ufurious  bond,  a  cancelled  note,  are  a  bond 

^Hd  note  in  name  and  fa<5t,  but  not  in  law. 

The  rate  of  april  1785  is  tntitled  '<  Second » 

*^Mc  to  defray  expences  &c.  from  Eafter  1784 

^o  Eafter  1785."     Now  Eafter  in  the  latter  year 

'^ras  OB  the  26th  of  march }  therefore  before  the 

^kdion.     And  this  latter  rate  relates  to  the  ftate 

^f  the  parifti,  in  the  fecond  part  of  the  year. 

Therefore  the  rate  of  april  1784  cannot  be  fo 

proper  for  the  ekdion,  as  the  fubfequent  one. 

And  if  any  rate  is  to  have  authority  for  this 

purpofe,   it  ihoold  be  the  latter.     But  at  leaft 

it  muft  deftroy  the  efieft  of  the  former,   as  a 

fubfifting  rate.     Againft  this  rate  the  petitioners 

did  appeal.     If  an  eledlion  were  to  happen  now, 

while  the  rate  of  the  current  year  is  fuif  judice^ 

and  the  laft  rate  quafhed,  according  to  the  po- 

.fition  of  the  oppolite  counfel,  the  eleflion  muft 

be  determined  by  the  rate  of- 1784.     This  would 

be  the  rule  for  a  couj-fe  of  many  years,  if  the 

I  over- 
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overfeers  make  bad  rates  that  are  always  to  be 
qualhed*  It  would  be  the  fame  ten  years  hence  j 
which  is  abfurd,  and  proves  that  In  fuch  cafeSj 
a  rate  fo  circumftanced  cannot  be  the  rule  to  be 
followed* 

The  refolution  of  the  Court  upon  die  above 
arguments  was  delivered  in  the  following  words : 

The  counfel  having  been  prmittedy  by  a  former 
refolution  J  to  go  into  the  quejlion  of  rateability  j  and 
having  been  at  the  fame  time  told  by  the  Chairman^ 
that  it  was  neceffary  firjl  to  prove^  that  the  rejeSled 
voters  had  done  every  thing  in  their  power  to  get 
upon  the  rate^  The  Committee  having  heard  the  mat- 
ter  fully  argued,  have  refolved.  That  it  is  their 
opinion  J  that  the  rate  of  april  1784  is  the  rate  by 
which  this  ele£lion  mujl  be  governed. 

They  are  likewife  of  opinion^  That  the  rejeSed 
voters  have  not  ufed  all  due  diligence  on  their  parts^ 
or  complied  with  all  the  Jleps  required  by  laWy  fo 
as  to  intitle  themfelves  to  be  put  upon  the  rate. 
And  therefore  that  the  counfel  for  the  petitioners  bi 
not  now  permitted  to  go  into  the  quejlion  of  rate^ 
ability.     (H.) 

The  counfel  for  Webfter  and  Alves,  hereupon 
proceeded  with  the  vote  of  Hugh  Haine,  and 
tendered  evidence  to  fhew,  that  he  was  tenant 
and  occupier  of  the  houfc  for  which  Newman 

was 
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'Vras  rated  in  the  fate  of  1784;  againft  which 
affcflment  Newman  appealed,   as  before  men- 
^oned,  as  being  unduly  rated,  inftead  of  Haine. 
The  latter  did  not  appeal. 

The  counfel  for  the  fitting  members  objefted 
to  this  evidence,  contending,  That  as  Haine  had 
taken  no  fteps  to  get  on  the  rate,  he  was  pro- 
fcribed  by  the  determination  of  the  Court :  That 
the  proceeding  upon  Newman's  appeal  was  pe- 
culiar to  himfelf,  and  for  his  own  relief  from  a 
charge,  without  any  relation  to  Haine. 

To  this  it  was  anfwered.   That  the  appeal  of 
Kcwman  was,  ip  fubftance,  that  of  Haine,  and 
4t(vo  appeals  on  the  cafe  might  juftly  have  been 
charged   with  vexation:    Becaufe  the  aft    17 
Geo.  IL  ch.  38.  f.  6.  diredts  the  juftices,  upon 
appeals  againft  a  rate  ^^  to  amend  the  fame,  in 
fuch  manner  only  as  ihall  be  necelTary  for  giv- 
ing fuch  relief.'*     That  the  juftices,   therefore, 
muft  have  ordered  Haine  to  be  rated,  if  they 
had  thought  Newman  ought  not  to  have  been  s 
becaufe  the   ground  of  the  appeal  was,    that 
Newman  was  not  the  occupier  of  the  houfc, 
but  Hdne.     That  this  appeal  having  been  re- 
ferred to  the  opinion  of  the  court  of  King's 
Bench,  upon  a  fpccial  cafe,  was  Jub  judice  at  the 
time  of  the  cleftion ;    becaufe  the  proceedings 
dicrc  were  a  compromife  between  the  parties, 
to  prevent  expence,  without  difculfing  the  merits 
Vol.  III.  H  of 
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of  the  cafe :   That  it  was  ihrrefore  open  now  to 
the  examination  of  the  Comnitfiee. 
The  Committee  refelved, 

T^at  the  petiticners  migbi  proceed  upon  the  ^vi- 
dence  of  Maine's  vote. 

•Having  concluded  it,  they  ofFeced  ^evidence 
to  eftahlifh  four  of  their  votes,  as  confiftent  with 
the  order  of  the  Court,  of  perfons  who  had  ac- 
quired rateable  property  in  Seaford,  fubfequent 
to  the  rate  of  april  1784. 

The  firft  cafe,  that  of  the  R€v. 

T.  Evans.   *     Thomas  Evans,  the  Vicar,  was  flated 

to  be  thus.     He  had  been  for  fome 

years  vicar  of  Seaford,  but  refided  on  his  curacy  ai 

Cuckfield,  about  twenty  four  miles  off,  and  kept 

a  curate  at  Seaford.     But  an  adbion  having  heer 

brought  againft  him  fornon-refidencc  at  Seaford; 

he  took  a  houfe  there  in  the  beginning  rof  .the 

fummer  of  1784,  and  came  to  rcfide  in  it.     He 

had  before  let  his  tythes  to  tihe  feveral  tenants  o 

the.  farms,  and  they  were  afleffed  to  the  :poor  tc- 

ipeftively  for  them ;  but»now  he  gave  notice  tha 

he  would  take  them  into  his  own  hands.    M( 

likewlfe  gave  notice  to  the  parilh  officers,  pf  hi 

coming  to  j-efide  at  Seaford,   and  defircd  to  b 

rated  in  future  for  his  tythes.     This  was  previou 

to  the  rate  made,  but  not  confirmed,  in  jun< 

1784.    He  was  omitted,  notwithftanding,  in  th> 

ncKt  rate  of  1 7  85  ^  againft  which  having  appealed 
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as  before  jEoentioDed^  the  rate  was  qualhed  for  tbe 
oi;nUnon.   He  w^  rated  in  that  of  j^auary  1786. 

The  fitting  members  oppofed  the  producing 
evidence  to  cftabliftx  this  vote,  as  being  estcludcd 
by  the  refolutioo  of  the  Committee. 

The  coimfcl  forWebfter  and  Alves  contended 
that  the  cafe  was  a  neceflary  exception  to  it  ^  ar- 
guing thus : 

The  refolution  is  fatisfied  by    ^     r ,  r   «r  t. 
,     .    .        -        ,  ^        ^      Counfd  far  Web* 

admitting  that  the  rate  of  1784    toandAlvts. 
j(haU  goverq,  as  far  as  in  the 
nature  of  things  it  can«     The  vicar  obtained  his 
rateable  property  and  refidence  at  Sei/ordj  fub- 
fequent  to  that  period,  frqm  whence  he  derived 
tbe  right  of  voting,  as  an  incidental  privUege, 
and  die  ri^t  to  be  rated.    He  could  not  pof- 
fibly  appeal  againft  the  rate  6f  april  preceding, 
not  having  any  right  to  be  inferted  in  it.   Thei$- 
fo^  the  opinion  fh^  all  due  diligence  has  not  been 
u/edi  cMi^ot  fipply  to  him :  iBecaufe  that  dili- 
gence mud  have  been  ufed,  /i?  iniitle  lumjelf  to 
hwe  hee»  pit  on  ibat  rate.    The  Court  has  ^o 
qualified  its  decifion ;  and  therefore  4ias  necefia* 
oly  n^ftrained  it  .to  circumilances  precedmg,  in 
which  iome  of  the  fteps  required  by  law  might 
poffibly  have:been  .eflfeftual.    It  cannot  be  un*' 
daiftpod  to  tequire  an  impofflbility. 

Mr.  ]&y|M)^  i3^fAi<;d  to  be  rcwcd,  when  the  firft 

rate  after  his  refidence  was  known   to  be  in 

H  %  contem- 
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contemplation,  and  appealed  againft  the  firfl: 
that  was  aftually  made.  When  Mr.  Stone  re- 
fufed  to  allow  the  rate  of  June,  why  did  not  the 
overfeers  coqripel  him  by  mandamus  to  fign  it  ? 
They  might  have  obtained  it  for  aflcing,  accord^ 
ingtp  the  Dorchefter  cafe  *.  But  it  is  not  clear 
that  Evans  could,  becaufe  he  could  not  knov7 
the  circumftances  that  made  it  neceflary,  as 
they  did.  This  theii  was  another  wilful  default 
in  them. 

If  the  Committee  Ihould  exclude  the  evidence 
of  this  cafe,  they  muft  accede  to  this  pofition^ 
That  no  inhabitant  houfeholder  of  Seaford,  who 
became  the  occupier  of  rateable  property  there, 
after  april  1784,  and  before  the  laft  eleftion, 
was  capable  of  voting  thereat,  unlefs  he  had  pre- 
vioudy  applied  to  the  court  of  King's  Bench, 
for  a  mandamus  to  the  parifti  officers,  to  make 
a  rate  for  relief  of  the  poor.  No  other  ftep 
could  have  been  taken  by  fuch  perfon,  that 
niight  by  poffibility  lead  to  an  affeffment,  that 
was  omitted  by  the  Vicar. 

Admitting,  for  argument's  fake,  that  he  could 

have  obtained  the  mandamus,  it  is  a  talk  that 

never  was  required  before,  upon  anyeleftion  trial  5 

perhaps  never  thought  of.     But  if  there  was  no 

reafonablc  chance  of  obtaining  it,   it  would  be 

moft  unreafonable  to  require  fuch  proceeding: 

*  See  Stra,  395,  and  before,  pa.  6$.       v, 

F^r 
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Por  to  apply  to  the  court  of  King's  Pcnch,  for 
the  fake  of  being  refufedj  would  be  abfurd  and 
impertinent.     Now  the  writ  of  mandamus  is  a 
prerogative  writ,  which  the  court  exercifes  dif- 
credon  in  granting,  according,  to  circumftances, 
LjOrd  Hardwicke,  in  the  cafe  of  the  King  and 
Whcckr,  *  fays,  "  The  reafon  why  we  grant 
thefe  writs,  is  to  prevent  a  failure  of  juftice,  and 
for   the  execution  of  the  common  law,   or  of 
fome.ftatutc,  or  of  the  King's  charter;  and  ne- 
-vcr  for  a  private  remedy  to  the  party."     But 
"Evans  could  not  alledge  any  failure  of  juftice,  as 
the  ground  of  his  application;   that  the  poor 
wanted  provifion,  or  the  parilh  officers  a  fupply 
of  money.     He  muft  have  ftated  the  truth  of 
his  cafe,   from  whence  it  would  have  appeared 
to  be  merely  in  order  to  be  afleffed  himfelf,  for 
the  fake  of  voting:    A  cafe  upon  which   the 
court  will  not  interfere.     Or  they  might  have 
given  another  conclufive  anfwer,   namely,  that 
;he  court  never  order  particular  perfons  to  be 
infcrted  in  a  rate;   therefore  the  mandamus  to 
make  a  rate  merely,  would  afford  no  fpecific  re- 
medy to  the  party.     And  this  reafon  is  applicable 
to  the  expreffions  of  Lord  Mansfield,  in  Barker's 
cafe,   t  ^^  which,  he  ufes  arguments  to  extend 
ti)e  application  of  the  mandamus,  as  much  as 

•  Rep.  temp.  Hardw.  99.  +  3  Burr.  M.  1267. 

H  3  pofll- 
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poflible.   totlowing  the  language  of  Lord  Hard-' 

^cke,  he  adds,  "  Therefore  it  ought  to  be  ufed 

jSpcm  all  occaGons,  where  the  law  has  eftabUflied 

n&Jp€cifie  remedy i  and  where  in  juftice  wnJ  good 

goviernment  thefe  ought  to  be  ohe."    la  4  Cort, 

big.  2io.  it  is  faid,  "  It  does  not  lie  to  do  an 

ift,  which  the  party  may  do  or  not,  ac  his  dif- 

^retion."     "  Nor  to  orerfecrs  to  make  an  cqurf 

fate,"  as  refohred  in  4  Burr.  M.  2290.  in  a  cafe 

fi-om  Canterbury  in  1769.    If  it  were  even  grant* 

tkAt  for  the  fecurity  of  every  private  right,  Evans 

could  not  (hew  diat   ground  for  it:    For  the 

Judges  would  fay  "  it  is  no  right y  but  a  charge  i 

flic   right  of  voting  may    never  be  exercifcd. 

Or  if  wanted,    that  belongs  to  another  juri(^ 

diaion." 

Further,  the  taking  fteps  to  he  ratedy  cannot 
mean  more  than  the  ordinary  courfc  of  law :  But 
^he  application  for  a  writ  of  mandamus,  is  an  c?{* 
traordinary  one. 

But  it  is  not  neceflary  to  confider  the  cafe  (b 
thinutely,  for  the  general  circumftances  of  it  arc 
ftifficient.  The  Vicar  became  an  inhabitant  after 
Ac  rate.  The  whole  town  might  change  ill  the 
courfc  of  a  year:  At  leaft,  in  contemplation  cf 
law,  it  h  not  very  improbable  that  the  greater 
jMurt  of  twenty  five  families  (the  whole  mntibcr 
rated)  might  leave  it,  before  a  new  rate  fhould 
be  confirmedt    Then  b  the  reprcfcntation  in 

parli^-* 
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parliament,  the  moft  valuable  article  of  the  con-r 
ffitution,  to  be  left  to  the  abufes  and  corrupt 
ichemes  offuch  nnen  as  manage  the  rates  of  Sear 
ford  ?  Or  is  it  to  be  cxpefted,  that  men  in  that 
rank  of  life  which  makes  the  majority  in  a  fcot 
Uld  lot  borough,  are  always  to  be  on  the  watch, 
so  ppeferve  a  due  execution  of  the  law  -,  or  to 
>car  the  expence  of  fupportijig  extraordinary 
f»roifecutions>  whenever  it  is  neglefted  or  per- 
i^crted? 

The  counfel  for  the  fitting     ^     .   .     , 
,  /-         ,     ,         ,  Counfel  for  the 

members  anfwered  the  above    sitting  Member*. 

arguments    in    the    following 

manner: 

Admitting  that  the  rate  of  1784,  applies  only 
10  thofe  who  at  that  time  pofleffed  rateable 
property  in  Seaford,  Evans  is  excluded ;  be- 
QM&,  as  Vicar,  he  had  glebe  and  tythes :  And 
although  they  were  let,  it  does  not  alter  the 
cafcj  for  it  has  been  determined  that  the  Parfon 
is,  to  this  purpofe,  the  occupier  *,  and  might  be 
rais4  for  them*  The  argument  on  the  other 
fide  luppofes  the  right  of  voting  here,  to  depend 
akogiether  upon  the  rate  1  whereas  it  is  twofold. 
A  man  muft  be  likewife  a  houfekeeper,  to  which 
aa  afleflment  to  the  poor  gives  no  tide.    Thcrc- 

•  Bartlct's  cafe,  Bott  37.  from  Virt.  Abr.  is,  that  in  fuch 
tafe  dw  Parfon  nfay  be  taxed. 

H  4  fore, 


I04  CASE      XV. 

fore,  although  the  Vicar  could  have  no  right  to 
vote  before  1784,  yet  he  had  a  right  to  be  in- 
fcrtcd  in  the  rate.  And  upon  this  principle,  the 
refolution  applies  as  much  to  him  as  the  others. 
But  if  it  were  otherwife,  the  decifion  that  the 
rate  of  that  year  muft  govern  the  eleftion,  pofi- 
tively  excludes  him,  unlefs  he  can  prove  that 
he  took  the  proper  fteps  to  be  rated. 

On  the  other  hand,  they  fay,  he  applied  to 
the  parilh  officers :  But  he  (hould  have  followed 
up  that  application  by  due  courfe  of  law,  and 
have  moved  for  a  mandamus  to  them  to  make 
a  rate ;  or  to  have  compelled  the  magiftrates  to 
allow  that,  which  was  made  in  June.  It  has  been 
contended,  that,  under  the  circumftances  of  the 
cafe,  the  court  would  not  have  granted  the 
writ.  But  in  modern  times,  it  has  been  confi- 
dered  almoft  as  a  matter  of  courfe  to  grant  it, 
where  any  reafonable  ground  of  application 
appears.  The  debts  of  the  parifh  required 
a  rate:  That  would  have  been  a  fufficient 
caufc.  The  rate  made  in  june  was  laid  afidc 
(as  they  fay)  for  eleftion  purpofes.  If  fuch  a 
fadt  had  been  dated  in  the  court  of  King's 
Bench,  the  Judges  would  have  been  anxious  to 
interpofe  their  authority,  to  correft  the  abufe,  in- 
ftead  of  evading  the  fubjeft  as  a  parliamentary 
pne.  It  would  fall  exaftly  within  the  rule  laid 
dowA  by  Lord  Hardwicke  in  the  cafe  ?ited  -,  for 

there 
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there  would  be  a  failure  of  juftice  without  it. 
The  petitioners  fuppofe  the  Court  to  be  unwil* 
ling  to  intermeddle,  where  thofe  queftions  arife : 
But  nocaufes  are  more  frequent  than  thole  upon 
mandamus,  and  quo  warranto  information,  in  cor* 
poradon  rights,  which  have  no  purpofe  to  lenre 
but  that  of  an  eledtion  to  parliament.  Indid- 
mcnts  for  eleftion  bribery  are  likewife  tried  in 
that  court.  In  the  cafe  of  Midhurft,  Wilf.  283. 
the  mandamus  was  granted  exprefsly,  in  order 
to  give  the  party  a  right  to  vote  for  member  of 
parliament.     (I.) 

The  petitioners  wifh  to  extend  the  jurifdiftion 
of  the  eleftion  court,  over  every  fubjeft  that  re- 
lates ta  elections.  But  if  the  rights  of  individu- 
als are  to  be  governed  and  protedted  by  the 
rules  of  law,  they  will  be  fafer  under  the  pro- 
tcftion  of  Weftminfter-hall,  than  that  of  the 
privileges  of  parliament.  The  very  making  of 
the  fourtli  fedtion  of  ftat.  17  Geo.  II.  ch.  38. 
proves,  that  the  legiflature  thought  there  was 
po  remedy,  for  perfons  left  out  of  a  poor-rate  to 
fcrvc  eledion  purpofcs,  not  even  upon  the  trial 
of  the  eleftion ;  and  that  no  court  of  juftice 
could  give  relief  in  fuch  cafe.  Elfe  why  does 
4at  ftatute  give  the  appeal  to  the  feflions? 
The  legiflature,  by  cftabliftiing  that  mode  of 
proceeding,  intended  it  to  be  purfucd. 


It 
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It  is  «rue,  that  the  Vicar  could  noc  have  got 
his  name  inferted  in  the  rate  of  april^  for  the 
hoofe  he  took  m  may :  But  the  point  is>  thac 
lie  £iikd»  ki  not  taking  proper  fteps  ta  obtaia  a 
nfiDt  afterwards^  or  an  alteration  of  the  fbnner 
rate^  in  refpe£l:  of  that  rateable  property  which 
be  poileired  prevloiis  to  it.  The  hard&ip  of  hit 
caie,  is  no  other  than  falls  upon  all  peribn$  wfac^ 
come  within  legal  limit-ations.  A  corporator^ 
made  within  the  year^  is  in  the  fame  fitMtion. 

The  Committee  relblved, 
SC2?^/  the  petitioners  Jhculd  not  he  permitted  to 
produce  the  evidence.  (H.) 

The  reft  of  the  cafe  of  Wcbfter  and  Alves 
confifted  altogether  of  matters  of  faft.  They  IukJ 
produced  evidence,  to  fubftantiate  their  objec- 
faons  to  the  three  votes  of  the  fitting  members ; 
and  being  prevented  by  the  above  refohicion,  from 
eftabfifhing  any  more  of  their  own  votes,  con- 
cluded. The  three  votes  which  they  propofed 
to  bring  on  with  that  of  Evans,  were  not  men^ 
tioned  after  his  cafe  was  rejefted. 

The  Court  then  called  upon  the  counfel  fey 
Flood  and  Parfons  to  proceed  upon  dieir  cafe  j 
and  the  fitting  members  exprefTed  a  wi(h  to  hear 
it  through,  before  they  fhould  anfwer  the  other 
party.     The  counfcl  for  Flood  and  Parfons  made 

no 


S  E  A  FORD,     1786.         107 

Ad  objeAxm  to  this  courfe.  Bu(  on  the  next  day, 
when  they  were  cxpcftcd  to  begin,  they  declined 
ariy  further  proceeding :  Declaring  that  the  opi* 
moos  of  dve  Committee  already  given,  left  them 
no  profpeft  of  focccfe.  They  hoped  however 
ftffl^  chat  the  Court  might  yet  reconfider  thofcr 
cpolons,  during  the  profecution  of  the  cafe  of 
Ae  fitting  members :  And  if  they  fhooki  fee 
cnfe,  upon  further  examination  of  the  cafe, 
to  think  the  rate  of  1784  fo  very  bad  and  ille-» 
^,  as  not  to  defenre  the  credit  they  had  given 
ii^  they  mmld  then  refume  the  proceeding. 

The  cafe  of  the  fitting  memr    ^  ^    ^  , 
^  Cafe  of  the 

bers  was  ftated  to  confift,  of  a  sitting  McriOws* 
dcfcnce  of  the  three  votes  ob- 
jcftcd  to ;  and  of  objeftions  to  three  of  the  vo- 
ters for  Webfter  and  Alves.  To  two,  as  not  in- 
haWtant  houfekeepers,  and  to  one  for  having  re- 
ceived alms.  And  they  further  propofed  to  dif- 
qualify  fome  of  the  petitioners  vot^s,  for  being 
bribed. 

The  counfeljfor  Webfter  and  Alves  admitted 
that  the  obje6lifen  of  alms,  and  one  of  the  other 
two  objeftiorts,  were  feverally  eftabliflied  under 
the  fame  circumftances  as  they  had  proved,  re- 
fpeftively,  againft  two  votes  for  the  fitting  mem- 
bers, under  fimilar  objedions.  They  defended 
the  <>tber.     Upon  the  fubjeft  of  bribery  wit- 

neffes 
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Defies  were  called,  but  nothing  was  made  out  by 
their  evidence. 

.  I  relate  the  conclufion  of  the  caufe  thus  ge- 
nerally, becaufe  the  Court  gave  no  decidon  upon 
the  particular  votes,  nor  did  their  cafes  depend 
trpon  any  queftion  of  law.  The  fum  of  it  was 
contended  to  be  as  follows,  in  the  reply  for  the 
petitioners,  with  which  (according  to  reafbnable 
Liferences)  the  general  determination  of  the 
Committee  coincidecj,  viz. 

That  the  votes  for  both  parties  were  brought  to 
an  eqi^lity  thus :  By  fuppofing  both  the  votes  mu- 
tually objefted  to,  on  account  of  alms,  good ;  (or 
if  bad,  the  confequencc  would  be  the  fame,  as  they 
were  circgmftanced  alike)  and  by  ftriking  ofi^  the 
two,  whom  the  petitioners  contended  to  be  not  in- 
habitants, from  the  fitting  members,  their  fourteea 
would  be  reduced  to  twelve.  Taking  the  one 
not  inhabitant  from  the  petitioners,  and  difal^r 
lowing  the  other  objeftions  againft  them,  their 
eleven  would  become  ten  ;  to  which,  adding  H, 
Haine,  and  the  voter  improperly  rejected  for 
fcceit  of  alms,  both  parties  would  have  an  equa- 
lity of  twelve  :  Which  would  render  it  neceflkry 
to  declare  the  laft  eleftion  void  ;  the  confequence 
whereof  would  be,  to  order  a  new  writ. 

On  the  13th  of  march,  the  day  after  the  coun- 
fcl  finilhed,  the  Committee  determined  gene- 
rally. 
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Thai  the  laft  eleStidn  was  void. 
Of   which  the  Chairman   duly    informed   the 
i^oufe  i  and  in  confequence  thereof,  it  was  there 
^^•"dcrcdj  that  a  new  writ  (hould  be  made  out. 


The  following  feparate  queftions  of  evidence 
^arofe,  and  were  decided  in  this  caufe. 

In  the  beginning,   when  the  petitioners  weip 
^ing  to  prove  the  mifconuudt  afFedling  the  rates, 
the  town-clerk  was  queftioned  refpefting  the  pro- 
ceedings at  the  Midfummer   feflions  of  1785. 
The  fitting  members  objefted,  That  no  inquiry 
Ihould  be  made  of  circumftances  fubfequent  to 
the  eledion ;   bccaufe  they  could  not  aiSefi:  the 
preceding  eleftion,  or  the  rate  that  governed  it. 
That  the  only  fad  to  be  proved,  was  the  culpa- 
bility prior  to  the  eledtion.     They  objected  fur- 
ther to  the  evidence,  as  tending  to  criminate  the 
juftices :    Becaufe  they  afled  in  a  judicial  capa- 
city at  feflions,  and  no  imputation  ought  to  be 
thrown  out  againft  them,  in  that  flation,  except 
in  the  regular  courfe  of  law,  by  appeal  from  their 
judgments;  or  by  criminal  profecution  for  the 
miidemeanor,  if  they  were  guilty  of  any. 

It  was  anfwered.  That  the  whole  of  the  fads 
would  prove  a  feries-  of  mi/behaviour,  conne£ted 
together  in  its  different  parts  j  that  the  latter  re- 
ferred to  the  former,  and  one  part  would  appear 
incomplete  without  the  other.  That  the  pro- 
ceedings 
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ccedings  in  qucftion  originated  before  the  cicc 
lion,  and  were  carried  into  eSed  gfter  it ;  $xi 
the  beginning  could  not  be  under/lpod,  wkhoi 
tracing  it  on  to  the  completion  of  the  fcfaeoEi 
And  beGdes,  the  poor-rate  v/z^  Jui  Judice, 
confequence  of  Newman's  appeal,  till  after  t 
deftion :  After  which,  the  petition  to  the  Hoi 
of  Commons  was  prefented,  and  was  pendii 
when  the  rate  of  1786  was  made  j  which  was, 
kw,  the  next  (as  the  other  had  been  qualhed) 
diat  of  1784.  That  it  would  appear,  that  C 
poor-rate  qualhed  in  1785  by  thefc  raaj 
ftrates,  one  of  whom  had  been  the  returnu 
ofiicer,  was  a  copy  of  that  by  which  the  poill  \« 
t^dcen*  That  their  judicial  ftation  made  th< 
mifbehaviour  more  flagrant,  and  could  not  i 
ford  them  a  fcreen  to  it. 

The  Committee  refolved. 
That  the  counfel  might  proceed  in  the  exiW 
naiion. 

A  witnefs  upon  the  fubjefl:  of  bribery,  w 
going  to  relate  circumftances  of  it,  againfl:  y, 
Alves,  previous  to  the  general  eleftion,  and  a 
plicable  to  that.  On  the  part  of  Webfter  .ai 
Alves  it  was  objefted.  That  this  evidence  w 
incompetent,  without  connedling  it  with  t 
fubfequcnt  eleftion,  now  in  difpute.  It  was  a 
fwered^  that  if  there  were  no  immediate  co 

•ncai< 
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jSedfctOB  prcwed,  it  would  ftill  be  competent  evi- 
dence; Firft,  bccaufe  the  firft  eleftioa  having 
tKsn  docfaured  void,  wm  no  eleiSrion  in  law;  and 
^kis'm&M  -be  the  eledbbn  a6e<Sked  by  that  bq- 
•bery^  m  tcaontemplation  of  iaw.  Secondly,  bo* 
KSLtlkk,  would  be  the  doty  of  the  Court,  to  judge 
iiowtfartbe  fc^ipofed  bribery  nnight  have  inilu- 
.eiKredthe^votc,  t^n  the  picefent  cledtion,  con- 
fidered  as  a  fecond  eledion,  and  independent  of 
the  former :  More  efpcciaUy  if  it  Should  appear 
-toi>ea>Gom]pt  contraft,  £>r  the  feat  in  parlia- 
ment, generally,  without  a  view  to  the  particular 
time. 

it  was  refolvedf 
^nbat  she  ctnmftl  n^rt  pMttd  in  the  exami* 
MtUm. 

The  fafflie  witncfs  ^as  ;g«riog  to  relate  a  faft 

of  bribery^  againft  a  voter  named  Neville,   by 

his  own  declaration.     It  appeared  "that  he  had 

taken  the  bribery  oath,  at  the<poll.     It  was  ob- 

^ded  to  diis /evidence.  That  his  declaration  mt 

upon  oath,   was  inadmiflible  againfl  his  oath: 

And  a. cafe  in  point  was  read.to  the  Court,  ^&om 

the  tininutes  txf  the  Shaftefbury  vCommittee  in 

>  X78i,in  diecafeof  J.  Ellen, thus.  This-man.was 

€^d,  hiinfelf,  to  prove  his  own  bribety ;  andithat 

Committee  refblved,  not  to  receive  his  evidence, 

to  jCQOicradift  :his  oath.     Th^n  evidence  vOf  ^his 

9  decla- 
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declarations  being  tendered^  diat  was  likewila 
rcjefted. 

It  was  anfwered^  That  a  party  might  in  dii^ 
planner  take  advantage  of  his  own  wrong,  bj^ 
making  one  crime  to  fan6Hfy  another;  firft  hri-^ 
bery,  then  peijury,  and  punifhment  would  bv 
evaded:  That  the  true  objeftion  would  be  t^ 
the  credit,  not  to  the  competency  of  the  evi- 
dence. 

It  was  refolved. 

That  the  counfel  footdd  mt  be  permitted  to  pro- 
duce this  evidence^ 

The  counfel  for  the  fitting  members  then  pro- 
pofed  to  call  Neville  bimfelfy  to  prove  his  bribery. 
The  others  objcfted  as  before ;  and  it  feemed 
to  be  the  general  opinion  of  the  Courts  that  this 
was  involved  in  the  decifion  upon  the  laft  <juef- 
tion.  The  Chairman  faid,  it  was  unneceflary  to 
argue  the  point. 

The  counfel  for  the  fitting  members  then  pro- 
pofcd  to  difqualify  a  voter,  for  having  offered  to 
bribe  another. 

On  the  other  fide,  they  contended  that  the 
fitting  members  had  no  right  to  go  into  this 
cafe,  as  their  counfel  had  not  dated  any  fuch 
fa£b,  as  an  objedtion  to  a  vote,  in  the  opening  of 
their  cafe.  That  it  was  a  rule  of  practice,  inva- 
riably adhered  to,  that  counfel  fhould  abide  by 

the 
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Ac  opening  of  their  cafe ;  as  that  contained  the 
charge,  againft  which  the  other  party  were  to 
prepare  their  defence :  That  in  the  cafe  of  fitting 
members,  it  was  more  ncceffary  to  obferve  it^ 
becaufc  the   oppofite  party  received  no  other 
ibtcmcnt  of  their  cafe,    than  from  the  opening 
of  their  counfel ;  but  tbey  had  notice  of  the  cafe 
againft  them,  from  the  petition.     That  the  pro- 
pofcd  objeftion  was  probably  an  after-thought  j 
and  it  would  be  dangerous  to  fufFer  parties  to 
patch  their  cafes  thus,  by  the  fuggeftions  of  wit- 
neffcs,  haftily  given  in  while  the  caufe  was  going 
on,  and  heedlefsly   adapted  to   the   occafion: 
Which  (hewed  that  the  rule  had  been  introduced 
for  good  reafons.     That  the  Southwark  Com- 
mittee of  the  preceding  year,  had  reftrained  coun- 
fel in  the  fame  manner:  They  had  there  opened 
a  cafe  of  bribing  voters,    but  faid  nothing  of 
treating ;  and,  in  the  cburfe  of  the  trial,  offered 
evidence  of  the  latter  j  which  being  oppofed  on 
the  other  fide,  the  Court  paffed  a  refolution  not 
to  receive  the  evidence. 

The  counfel  fdr  the  fitting  members  anfwered. 
That  it  could  not  be  necefTary,  and  never  had 
been  mfifted  upon,  that  counfel  fhould  ftate 
every  fa6t  in  the  opening  of  their  cafe.  It 
might  give  parties  opportunity  to  tamper  with 
vitncffes;  the  danger  of  which  was  equal  to 
that,  in  the  cafe  put  on  the  other  fide :  That 
Vol.  IIL  I  in 
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in  the  opening  of  the  cafe  it  was  ftatcd,  that    , 
votes  would  be  affeSed  by  bribery  *,   and  die 
fedt  alledged  was  an  inftancc  of  it  j   for  it  was? 
equally  criminal  to  bribe^  as  to  be  bribed.   That  . 
all  the  circumftances  of  the  decifion  in  the  Soudi-.    . 
wark  Comrinittee,  could  not  be  known  from  fuch  ,- 
i  general  ftatement  of  it ;  and  there  had  beenft 
much  confu(ion  in  the  proceedings  upon  thae 
caufe. 

The  Committee  refolved. 
Not  to  permit  the  counjel  to  call  the  evidence  \.  - 

•  See  It  in  pa.  107. 

i  See  a  decifion  of  the  Nairn  Committee  hereafter>  p» 
ttpoB  a  fimilar  fubje^l. 


NOTES 

OK    THE    CASE  OF 

S      E      A      F      O      R      D, 

In  1786. 

PAGE    39.     (A.)     Upon  the    fubjea  of   this 
rcfolution,    I   cannot    but    recommend    to   die  * 
reader,  to  pcrufe  Mr.  Douglas's  note  (C.)  in  vol.  3.  p. 
56.  upon  explanatory  refolutions :  Chiefly  for  the  iake 
S  of 
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•f  the  obfervation,  to  which  that  note  feems  direQed, 
^at  "  the  utrnoft  weighty  that  ought  to  be  given  to  a  re^ 
JolutioTiy  explaining  words  of  a  lafl  determination^  is  that 
which  would  be  given  in  JVeJiminJler-hallj    to* the  de- 
cijfon  of  a  court  of  laWy  interpreting  doubtful  words  in  an 
aH  $f  parliament :  Such  explanatory  decifton^  if  made  on 
due  deliberation,  and  not  incongruous  or  repugnant, 
VJ9uld  he  held  to  be  binding  in  fubfequent  cafes,**     I  am 
the  more  anxious  upon  this  fubjeft,  on  account  of  twa 
or  three  cafes,   from  whence  a  notion  has  been  de- 
rived, (although  no  fuch  doftrine  was  eftablifhed  in 
them),  that  the  explanatory  rcfolutions  of  the  Houfe, 
fubfequent  to  flat.  2  Geo. 'II.  ch.   24.  arc  equally 
binding,  with  the  original  refolutions  of  right  to  which 
they  relate.     The  cafe  of  Haflemere  in  2  Doug,  cleft. 
is  (aid  to  have  eftablifhed  fuch  doftrine.     It  is  true, 
that  in  that  cafe,  it  was  fo  underftood  on  all  fides : 
But  nothing  was  faid  in  argument  upon  the  fubjeft  i 
and  it  fhould  be  confidered,  that  it  was  the  intereft  of 
tath  the  then  contending  parties,  to  proceed  upon  that 
principle.     I  have  been  informed  by  one,   Whofe  au- 
thority   is   unqueftionable,    that  upon  that  occafion^ 
both  of  them  agreed,  for  this  reafon,  to  try  the  caufe 
upon  the  admiflion  of  it.     Indeed,  upon  a  confidera- 
tion  of  the  claims  of  parties  in  that  cafe,  neither  of 
them   could  have  any  objedHoh  to   the  explanatory 
.refolution. 

In  the  cafes  of  New  Radnor,  Dorcheftcr,  Pe- 
terborough and  Bedford,  in  Mr.  Douglas's  collec- 
tion, arc  queftions  upon  the  right  and  expediency 
of  explaining  ^original  refolutions  of  rights  the  ar- 
guments in  which,  are  well  worthy  of  the  reader's 
#bfcr\'ation«  The  cafe  of  Pre(lon  hereafter  in  this 
I  2  volume, 
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Tolume9Ws  another.     All  thefe  have  been  tried  in  the 
cleftion  court,   fince  the  Grenville  aft.     Before  this 
period  commenced,    many  fimilar  cafes  occurred   in 
the   Houfc,    and   are    to  be  found    in    the  journals  ;_ 
of  which,    thofe  of  Chippenham  and  Wells  arc  in^- 
fiances  prefent   to  my  recolleflion.     Sec  24  Journ— 
65>  66,  79.  and  22  Journ.  409,  &c. 

The  cafe  of  Sudbury,  2  Doug.  132,  &c.  may  fup— 
ply  obfervations  upon  a  quedion  fomething  like  thefe. 
What  is  an  original,  and  what  a  fecondary  or  ex- 
planatory determination  of  the  right  of  voting ;  and 
whether  two  fcparate  refolutions  were  neceflary  to 
prove  it,  or  only  the  lad,  was  difputed  in  that  cafe. 

Pa.  53.  (B.)  The  cafe  of  Windfor  in  1689, 
(10  Journ.  254.)  may  be  added  to  this.  "  The  pe- 
titioner (it  is  there  faid)  claimed  to  be  chofen  by  the 
populace  y  and  the  fitting  member  by  the  feled  num- 
ber.— But  the  petitioner  offering  no  new  evidence,  but 
what  had  been,  this  feflions,  in  the  cai'e  of  Mr.  Speaker^ 
(in  which  cafe  the  Houfe  had  agreed  the  right  of  elec- 
tion, to  be  in  the  fcledl  number),  the  Committee  came 
to  a  refolution'*  in  favour  of  the  fitting  member. 
Upon  referring  to  the  cafe  in  the  former  part  of 

.    the  fefficn,  we  find  it  thus   ftated,  in  pa,  118  of  the 
f^mc  volume. — "  The  queftion  appeared  to  be,  Whe- 

^••ther  the  right  of  clecSlion  was  in  the  Mayor,  Bailiffs, 
and  fele£l  number  of  burgeflcs ;  or  in  the  inhabitants 
of  the  faid  hormgh  paying  fcot  and  lot.'' — Thefe  arc 
the  perfons,  whom  the  Committee  upon  the  next  fub- 
fequent  petition,  in  the  fame  feflion,  call  the  populace. 
Ill  another  part  of  the  report  in  the  fame  page,  (il8) 
a  witncis  dalls  the  fame  perfons  the  popularity.    When 

the 


NOTES.  IT7 

c  Speaker's  (Mr.  Powle's)  counfel  ftate  their  cafe, 
^^hey  alledge  "  the  former  refolutions  of  the  Houfe,  on 
behalf  of  the  populacy^  were  upon  a  raiftakcn  ground,** 
&c. — ^The  refolytions  thus  referr..d  to,  are  as  follow. 

The  firft,  in  2  Journ.  47.  of  the  year  164.0,  in  the 
following  words :  The  "  queftion  was,  whether  the 
inhabitants    in  general,    or  the   particular  choice  of 
Mayor,  Bailiffs,    and  fome  few  of  the  town,    fhouM 
have  power  of  eledion. — This  place  was  incorporated 
by  the  name  of  Mayor,    Bailiffs,   and' burgefTes,    in 
Edw.  the  IVth*s  time.     Sir  Thomas  Row,  and  Mr. 
Waller,  were  chofen  by  the  Mayor  and  fpecial  Of- 
ficers.    In  Ed.  IVth's  time  and  Hen.  Vlllth's  time, 
the  return  was  made  by  the  Mayor,  Bailiffs,  and  bur- 
geiles  ;  but,  of  later  time,  return  hath  been  made  by 
Mayor,  Bailiff,  and  Comiponalty. — The  Charter  be- 
ing  an  incorporation  of  Inhabitants,   the  inhabitants 
of  right  ought  to  choofe,    and  not  the  fpecial  men. 
Rcfolved  upon  the  queftion.  That  all  the  inhabitants 
af  the  borough  of  Windefor^  have  all  generally  right  to 
the  eleSfiort  of  burgejfes^  to  ferve  for  that  town  in  par^ 
liament.^* 

The  fecond  cafe  in  favour  of  the  fame  fide,  (for 
an  intermediate  determination  to  the  contrary  had 
pafTed  in  1661),  is  in  9  Journ.  585,  6,  of  the  year 
1679  5  ^^  which  the  queftion  is  ftated  to  have  been. 
Whether  the  Mayor,  Bailiff,  and  burgeffes,  not  ex- 
ceeding the  number  of  thirty,  or  the  inhabitants  at 
large,  have  right,  &c.  The  determination  was,  Tl)at 
aU  the  inhabitants  of  the  borough  of  New  fVindfor^  have 
the  rights  8cc, — The  word  populace  does  not  appear 
in  any  part  of  this  cafe. 

I  3  The 
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The  third  determination  on  the  (ame  fide,  is  in 
9  Journ.  646.  of  the  year  1680,  in  favour  of  the  iame 
candidates  as  the  laft,  in  the  following  wordsy  vis. 
That  tbofe  inhabitants  only  who  pay  fcot  and  Utj  have 
rights  &c.  There  is  nothing  in  any  part  of  the  evi- 
dence in  thefe  cafes,  from  whence  any  queftion  upon 
paying  fcot  and  lot,  appears  to  have  arifcn.  The  re- 
port in  this  iaft  cafe,  does  not  ftate  what  the  queftion 
was  between  the  oarties,  but  fimply  the  determioa- 
tion.  It  may  be  inferred,  from  the  names  of  the  mem- 
bers, to  have  been  the  fame  as  before.  The  deter- 
mination in  Mr.  Powle's  cafe  was  contrary  to  theie, 
as  above  mentioned. 

in  the  next  fubfequent  conteft  in  1690,  the  iame 
numerous  body  of  eledlors  are  contrafted  with  the  fe- 
left  number,  by  the  word  Commonalty,  For  the  refo^ 
lutions  of  1640,  .1679,  and  1680,  are  faid  in  the  jour- 
nal to  be,.  That  the  Commonalty  had  a  right  to  cle^. 
And  the  witneflea^are  made  to  fay,  The  Commonalty 
had  the  right. — See  10  Journ.  419. 

In  this  cafe,  and  in  thofe  of  Warwick,  Bridport^ 
Bofton  and  Colchcfler,  and  perhaps  in  others  that  do 
not  now  occur  to  me,  the  phrafcs  Commonalty^  Com-- 
monalty  in  general^  Common  Jort  of  burgeffis  in  general^ 
Commons^  CommcnerSy  Jll  the  inhabitants^  Inhabitants 
in  general^  are  ufcd  fyuonimoufly.  In  Warwick  and 
Bridport,  the  determination.-  upon  the  right,  which 
declared  it  to  be  in  the  commonalty,  were  explained 
by  fubfequent  refolutions,  to  mean  by  this  word,  Per- 
fans  paying  to  church  and  poor,  in  the  former ;  and  Jn^ 
habitants  houfebolders  paying  fcot  and  loty  in  the  latter. 
Sec  20  Journ.  114.  of  Warwick,  and  29  Journ.  204. 
of  Bridport. 

In 
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In  the  cafe  of  Chriftchurch  in  1724,  the  petition 
^ates  the  corporation  to  have  confifted  of  a  Mayor, 
l>urgefres  refident  in  the  borough,  out-burgefl'es,  and 
Inhabitants  calUd  iht  Pcpula^e.     20  Journ.  347. 

In  the  cafe  of  Cbicheilcr  in  1660,  the  queftion  is 

fiated  to  have  been,  Whether  the  free  citizens  alone, 

or  the  commonalty^at  large  had  the  right.     8  Journ. 

40.     The  member  whom  the  commonalty  fupported 

iucceeded.     There  has  been  no  determination  of  th^ 

right  of  ele£lion  here ;  but  I  have  been  informed,  that 

by  the  ufage,  inhabitants  paying  fcot  and  lot,  exercife 

the  right,  iaid  in  1660  to  belong  to  the  commonalty 

^t  large.     The  freemen  were  a  feparate  clafs,  and  nOt 

included  in  that  term  in  1660. 

Pa.  53,  (C.)  The  cafe  of  Southwark  in  1689, 
though  of  a  different  fort,  is  likewife  one  in  favour  of 
the  counfel's  argument  in  pa.  50,  that  populace  might 
have  been  employed  by  the  Houfe  in  this  cafe,  to  de- 
fcribe  a  large  body  of  perfons,  as  contralted  with  a 
few,  without  meaning  all  the  inhabitants.  There  the 
queftion  was  between  two  y^xy  numerous  bodies,  the 
inhabitants  paying  fcot  and  lot,  and  all  houfekeepers 
not  receiving  alms.  In  the  report  of  the  evidence, 
neither  the  word  populace,  nor  any  fynonimous  whtb 
it^  is  ufed  to  defcribe  the  greater  number. 

Pa,  69  and  77.  (D.)  A  cafe  determined  in  the 
King's  Bench,  fubfcquent  to  the  trial  of  this  caufe, 
proves  that  the  magiftrates,  on  this  occaiion,  decided 
more  according  to  law,  than  I  believe  they  themfclves 
Werje  aware  of.  The  counfel  here,  underltood  the  kw, 
Mohave  enabled  the  feilions  to  have  amended  the  ihl?, 
I  4  and 
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and  not  to  have  quaflied  it.     But  in  the  cafe  of  Mad« 
dcrn,  in  Hil.  1787,  i  Term  Rep.  628.  the  Court  held, 
that  upon  an  appeal  of  A.  againft  a  poor-rate,  [for  the=- 
omiffion  of  B.  the  Juftices,  if  they  thought  the  omif-^ 
fion  wrong,    could  not  order  the^  name  of  B.  to  be 
inferted,   but  muft  quafh  the  rate  :    Becaufe,  fay  the 
Judges,  "  it  would  impofe  upon  the  reft  of  the  parilh 
a  greater  burthen  than  they  ought  to  bear."     The 
opinion  goes  on  to  fay,  "  the  making  of  a  rate  is  in 
its  nature  a  minifterial,  and  not  a  judicial  aft  :"    But 
judging  of  this  expreflion  by  the  context,    I  fhould 
underftand  it  to  mean  only,    that  it  partakes  of  both. 
Becaufe  it  is  faid  "  they  exercife  a  judgment,  in  faying 
who  ought  to  be  rated  ;  yet  the  quantum  is  matter  of 
fedl,  according  to  the  value  of  tne  eftate.'* 

In  another  cafe,  about  a  year  after  the  above,  in 
a  Term.  Rep.  623.  it  was  held,  that  where  a  perfon 
is  overcharged  in  a  poor-rate,  the  law  is  otherwife, 
and  tHfe  rate  may  in  fuch  cafe  be  amended  in  the  par- 
ticular inftance. 

It  is  eafy  to  perceive  the  extenfive  confequences, 
which  the  above  doftrine  might  produce  in  particular 
cle6lions.  If  a  rate  is  to  be  quaflied  for  every  omif- 
fion, the  parifli  officers  have  the  power  abfolutcly,  to 
dcftroy  the  efFedl  of  it  when  they  pleafe. 

Pa.  72.  (E.)  In  the  year  after  Tawney's  cafe, 
which  was  in  Hil.  2  Ann.  the  Chief  Juftice  repeated 
the  fame  do£lri/ie.  A  man  took  a  houfe  on  the  3d  of 
decembcr,  and  was  rated.  He  was  afterwards  dif- 
trained  for  a  quarterns  rate,  due  the  Chriftmas  follow- 
ing. The  Ch.  J.  held,  that  he  could  not  be  rated 
for  the  whole  quarter  s    for  that  by  the  Jiatute,  poor^s 

rates 
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^^ates  are  to  he  affcjfed  monthly :  That  if  it  were  other- 
s^ife,  a  perfon  could  not  remove  in  the  middle  of  a 
cquarter,  without  paying  the  poor's  rates  twice.  In 
^hc  cafe  of  Audley,  Salk.  526.  he  fays,  **  the  rate 
ought  to  be  continually  altered,  •  as  circumstances 
alten" 

In  the  cafe  of  Stevens  and  Evans,  2  Burr.  M.  1152; 

Mr,  Juftice  Wilmot  fays,  "  I  believe  that  whatever 

the  law  may  be,  the  praSicc  is,  not  to  make  the  rates 

loonthly."    The  reporter  fays,  in  a  note.  That  the  lanf 

feems  to  be,  that  the  rates  fhould  be  made  tnonthly, 

or  divided  into  fo  much  per  month.     Bott  adds  upon 

this  cafe  (Bott,  57.)  that  he  cannot  find,  that  it  has 

ever  been  folemnly  determined:    On  the  contrary^ 

motion  being  made  for  a  mandamus  to  the  officers  of 

St.  George's    Middlefex,    to   make  a  monthly  rate, 

2x>rd  Mansfield  faid,  that  it  feemed  fiill  as  well  to 

make  a  rate  for  three,   as  for  one  month  3  and  dif-« 

charged  the  rule, 

I  prefume,  the  opinion  of  Ch.  J.  Holt,  which  he 
founds  upon  the  Jiatutty  was  derived  from  a  conflrruc-^ 
tion  of  that  part  of  flat.  43  Eliz.  ch.  2.  f.  2.  which 
dire&  the  churchwardens  and  overfeers,  to  meet 
,  Dnce  a  month,  at  Icaft,  for  the  purpofes  of  their  pa- 
rochial duty.  Becaufe  I  do  not  kjiow  any  other  pro* 
vifion  of  the  poor  laws,  from  whence  it  could  be  in- 
ferred. Perhaps  in  the  reignof  Queen  Anne,  monthly 
rates  were  more  general,  and  the  law  might  have  been 
generally  underflood  to  require  them.  The  difficulty 
pointed  out  by  the  Chief  Juftice  in  fupport  of  his 
opinion,  has  been  fince  provided  for  by  fedt.  12.  of 
17  Geo.  IL  ch.  38. 

Pa.  77. 


122  NOTES. 

Pa,  77-    (F.)     Not  only  on  the  prcfent  occaiiocr^ 
but,  I  believe,  on    every  other,   in  wrhich  a  conteftci^ 
decE^ion  has  raifed  an  inquiry  into  the  conduv^  of 
rough  jufttces,   they  have  appeared  unworthy  to 
trufted  with'  the  jurifdiction,    of  trying  appeals  from 
poor-rates,    when   an   election  is   to  be  afFe<5led  by 
tiiem.     Either  a  perfonal  or  political  intereft»   is  too 
9pt  to  predominate  among  them9    when  no  corrupt 
Siocivecanbe  ailigncd.     But  the  latter  appears  fre- 
^l^fsntly  i   and,  confidering  the  character  and  ftatioztt 
pf  the  perfons  who  bold  thefe  piSces^   ^eir  li Aitn) 
number,  and  the  ftrctng  temptations  they  are  expofed 
10,  it  need  not  excite  our  wonder.     The  principle 
that  led  to  that  providon  of  the  law,- Wjhereby  their 
}urifdi£iion  carmot  be  exercifed  peculiarly,  by  4  number 
\/c&  than  four,  ought  to  extend  itfelf  further  Ca  ev<:ry 
cafe^  where  their  fituations  induce  to  the  iame  parr 
tiolityy  as  is  apprehended  from  their  limited  number. 

It  manifeftlyappeared  in  this  caufc,  that  the  msigi* 
ftrates  of  Seaford  were  more  concerned  inthe  making 
of  the  poor-rate,  than  the  parifh  officers ;  and  it  is 
not  to  be  expe£led,  that  fucb  perfojis  could  judge  im«- 
partially  upon  the  merits  of  an  appeal  againft  it,  even 
if  they  had  been  indif¥crent  to  its  objetSt^  or  if  it  had 
not  been  oppofed  to  their  own  polidjcal  views.  The 
reafon  before  mentioned  to  have  been  given  by  Lord 
Ch.  J.  Parker^  (in  p.  66.)  that  the  appeal  is  ai^  iod4m 
€d  tundim^  extends  more  immediately  to  this  cafe. 
That  reafon,  and  the  fpirit  of  the  third  (efiion  of  ftat^ 
|6  Geo.  II.  ch.  1 8.  may  ferve  t%  an  example  to  the 
legiflature,  for  altering  this  branch  of  the  law.  It  is 
thereby  provided,  That  no  Juftice  of  the  peace  for 
the  county,  (hall  ad  in  the  determination  of  any  appeal 

tP 
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to  the  quarter  (ei&<Mis,  from  any  iBaucc  /((Uting  to  tbe 
prifh,  where  fucb  Juftice  i&  tasiHed  o¥  frhaEgefU^ie. 

Theie  coniideratioos  induce  me  to  exprd$  a  wift> 
jthat  an  alteration  fb  iimple  ^lul  eaTy,  as  that  of  aUow.- 
iiig  appeals  againft  a  poor-rate,  to  be  bf  Qught  in  all 
pfe  te  the  county  feiCons,  may  not  long  be  wanted* 

It  is  dangerous  to  foroi  fchem^n  pf  l^gidadon,  upoo 
ibecircumibinces  of  particular  eleSions.  Either  too 
much  warmth,  in  favour  of  a  particular  r3rfiem,  or  too 
liaAy  api  execution  of  the  defign  ;  or  the  application 
of  a  general  law,  to  local  and  temporary  mifchief^ 
is  frequently  the  caufe  of  great  dcfe^  in  them,  how 
well  finerer  intended.  But  thefe  curcumftances  ought 
liot  to  prevent  a  profecutjon  of  fimiiar  view3  of  im- 
ftwimfinif  when  deliberately  and  not  oocafioaaUy 
vafie,  a^  when  dcUgned  for  general,  sot  locfl  or 
ti^nfomy  good. 

f.  88.  (G.)  Mr^  Douglas  has  cdleaed  tpgecfafr 
maay  authorities,  to  whicb  he  has  add^d  nuich  inge- 
nious obfervation,  upon  the  meaning  and  application 
pi  the  phrafe  Scot  and  Lot^  in  kis  notes  before  men- 
lioned  b  pa.  88.  The  fallowing  pa^ges  having  oc- 
Qmrtd  to  i|ie  upon  the  kme  fubjed,  at  different  times, 
I  beg  leave  to  add  them  to  thofe  notes* 

In  the  laws  of  Edward  the  Confeflbr,  Romt^Scgt 
it  the  name  given  to  Peter's-pencc,  the  duty  paid  to 
tbe  Pope.  The  Church^Scot  (Cyric  Sceat),  was  an 
oUation  for  the  firft  fruits  of  corn,  payable  at  Mar- 
tioous.  I  Burn.  Ec.  L.  368.  The  freeman's  oadi 
^  Loqdon  and  Briftol,  requires  the  perfon,  to  be 
OQntributory  to  fcot  and  Ut  and  other  charges.  That 
9^  llai^ings  is  fiate4  in  10  State  Tri.  App.  140.  to 

contain 
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contain  thcfe  words;  "  ad  fcottandum  &  lottandamfi 
quae  taxata  pro  communi  utilitate  fuerint."    In  Jl 
Hen.  VIII.  ch.  42.  f.  6.  the  cxprcflion  is,  *^  to  hur 
and  pay  lot  and  fcot  and  other  charges.     Bearing  Scot 
and  lot  is  likcwife  an  cxprcflion  of  an  aft  of  paifa- 
mcnt  of  Scotland,  pafTed  in  1690,  refpeSing  the  towa 
.of  Edinburgh.     The  petition  for  the  London  Aft, 
II  Geo.  I.  ch.  18.    printed   in   the  Journals  of  Ac 
Houfe  of  Commons  of  16  dec.  1724,  (20  Joum.  363.) 
ftates  a  difpute  to  have  cxifted  in  that  city,  Whcdicr 
■  freemen  houfeholders,    paying   to  church    and  poor^ 
ought  to  be  deemed  to  have  paid  their  fcoty  and  fo  tf^ 
be  intitled  to  vote  fcr  ward  offices  ;  or  whethci?  paying 
of  fcot,  was  not  a  general  contribution  to  all  Ac  puUk 
taxes   and  charges   upon  the  city.     Which    diijpttie 
coming  before  the  court  of  aldermen,  was,-  upon  iii- 
fpefting  the  city  charters  and  records,   and; great  de- 
liberation thereupon,  decided  by  an  adjudication.  That 
paying,  fcot  was  a  general  contribution.     But  the  com- 
mon council,  it  i$  faid,  did  not  approve  of  this  ad-» 
Judication. 

In  the  contcftcd  cleft  ion  for  South  Wark  in  1689, 
mentioned  in  note  (C.)  a  witnefs,  who  had  been  a 
member  for  the  borough  in  a  former  parliament  (Sir 
Peter  Daniel),,  faid,  that  in  his  eleftion,  -<*  they  dif- 
putcd  about  the  fcot  and  lot  men,  and  cokU  hardly 
agree  ^bat  it  was.  But  at  laft  they  agreed,  that  all 
houfekcepcrs  fliould  have  votes. — He  wifhed  it  might 
be  fet*led,  that  none  but  ivbo  pay  for  the  poot  might 
riea."  The  witneflcs  for  the  fcot  and  lot  right, 
upon  this  occalion,  do  not  at  all  refer  to  the  pool*- 
f^tc,  in  fupport  of  it.  One  witnefs  underftands  the 
l-ight  to  be,  in  the  iubabitanfs  paying  to  the  ffiory  tlycugb 

it 
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*xwi  but  a  halfpenny  a  week  J*     See  lO  Journ.  119, 

^  die  conteft  upon. the  iame  fabje£l,  renewed  in  1702, 

it  was  contended  that  none  fhould  vote,  but  who  paid 

iDieinbers  wages ;    and  they  an  thofe  only  who  fay  fcot 

^nj  lot.     See  14  Journ.  25. 

In  the  determination  of  the  right  of  eledion  in  Wal- 
liiigfimi,  in  1688,  (10  Joura.  32.)  the  phrafe  is,  ^^  in* 
habitants  paying  fcot  and  lot  to  the  church  and  poor  J*. 
In  a  fubfequent,  and  the  laft  determination,  in  1709^ 
die  words,  to  the  church  and  poor^  are  omitted. 

The  peculiar  application  of  the  phrafe,  paying  fcot 
mi  Utj  to  the  payment  of  the  poor-rate,  is  compara- 
tively very  modern. 

Pi.  96. .  (H.)  One  of  the  defe6b  attending  the  in* 
fiitution  of  the  new  eledion  court,  confifts  in  the  in- 
complete  manner  of  giving  the  determination ;  where- 
by the  reafon  of  the  judgment  does  not  always  appear 
with  the  judgment  itfeif,  and  its  ufe  as  a  precedent 
becomes  uncertain.  In  the  prefent  inftance,  fome 
may  think  it  does  not  fatisfadloriiy  appear,  upon  what 
grounds  the  Court  eftablifhed  the  authority  of  this  poor- 
ntei  as  concludve  upon  the  late  eledlion.  If  it  were 
founded  in  the  opinion,  that  the  reje£led  voters  had 
not  ufed  due  diligence,  that  reafon  will  not  hold, 
againft  thofe  who  became  inhabitants  of  Seaford  fub- 
fequent to  it.  If  it  were,  that  a  rate  not  appealed 
^inft,  is  conclufive  againft  him  who  does  not  ap- 
peal, then  It  was  unneceflary  to  have  proved  the 
fraudulent  manner  of  making  it.  Yet  in  this  trial, 
't  feemed  to  be  underftood  by  the  Court,  and  at  the 
bar,  that  it  was  incumbent  on  the  petitioners  to  take 
^  courie  of  proceeding. 

With 
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With  refpedt  to  thofe  who  claimed  to  vote,  upon 
cii^umftances  fubfequent  to  the  poor-rate,  their  cx-» 
dufion  feems  to  require,  cither  a  proof  (or  prefump- 
tion)  that  the  rate  is  fairly  made,  according  to  the  nc- 
ceffities  of  the  parifli ;  or  that  the  perfons  might  have 
been  rated,  by  ufing  ordinary  diligence  for  the  pur- 
■  pofe :  Becaufe  the  law,  in  no  inftance  of  this  kin^ 
Requires  more  thaii  that* 

It  is  found  to  be  a  very  ufeful  rule,  and  eftabliflied 
now  by  many  cafes,  to  follow  the  poor^-r^  i»  th^ 
right  of  voting  by  (cot  and  lot,  as  far  as  the  nature  of 
it  will  admit ;  .and  to  confider  that  as  an  c^tkQt  regi- 
fter  of  voters.  The  inconfiftency  of  this  with  th* 
prcfcriptive  nature  of  eledion  rights,  muft  be  pafled 
by,  like  many  other  things  in  law  and  government, 
wherein  theory  and  prance  are  at  variance. 

But  how  long  is  the  authority  of  ^is  regifter  to  laft  ? 
The  regulations  oF  the  ftatute  creating  it,  feem  to  ex- 
tend it  no  farther,  than  the  period,  when  all  the  monej^ 
afifefied  fhould  be  paid  and  received :  It  is  then  funOUt 
tfftcioy  having  anfwered  the  end  of  its  inftitution,  h/f 
raifing  money  for  selief  of  the  poor.  If  another  aC* 
ieiTment  fhould  not  then  take  places  it  may  be  pee* 
fijuned  in  law,  that  no  more  money  is  then  wanting  for 
Aofe  purpofes*  If  at  this  period  an  eledion  fhouU 
hai^en,  the  /<^tf/  confequence  fhould  be,  thait  the  evi-» 
dence  of  the  right  to  vote,  by  paying  fcot  and  lol^ 
ibould  be  the  fame  as  it  would  have  been  befiore  the 
43d  of  Elizabeth :  Becaufe,  in  point  of  kw>  it  might 
happen  that  another  poor-rate  might  never  be  made* 
Yet,  I  believe,  this  mode  of  reafoning  has  n^ver  beem 
followed.  The  pradice  univerfally  eflabliibed,  of  re« 
gular  periodical  aiTcifinent^  has  warraiMd  the  Houfe  of 

Com- 
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Commons  ih  adhering  to  il,  as  a  fixed  rule.  It  is  an 
artificial  fubititution,  gradually  made,  of  the  modera 
fSLymefot  to  the  poor,  for  the  antient  payment  of  ipot 
and  lot. 

The  counfel  juftly  obferve   (in  pa«  70.)   that  in 
adopting  it,    the   Houfe    neceiTarily  acceded  to  the 
riiks  of  law  refpeding  it.     To  this,  I  think,    muft* 
be  added  two  qualifications,  under  one  of  which,  the 
Hook  muft  be  prefumed  to  have  acceded  to  thofc 
rules :  Either,  diat  the  rate  be  fairly  made,  and  con- 
tain a  true  regtfter  i    or,  that  thofc  rules  of  law  are 
coofiftent  with,    or  do  not  infringe  upon,   the-  efta- 
Uiflied  privileges  of  parliament.     The  Houfe  would 
never  have  given  to  pariih  officers,  the  difcretionar]r 
power  c(  naming  the  eledocs,  but  fubje£t  to  the  rule 
of  \rk.    And  this  makes  it  neceflary  to  confidisr,  how 
far  the  rule  of  law  is  confident  with  the  privilege  of 
ptrKament.     The  argument  for  the   abfolute  autho« 
rity  of  the  poor-rate,  urges  the  appeal  to  the  quarter 
tcSons,  and  the  practical  confequences  of  that  proceed- 
ing, as  the  only  courfe.     The  neglect  of  it,  may  weU 
ke  held  conclulxve  againft  him  who  ought  to  have  been 
tited}  in  a  fair  rate  actually  made ;  becaufe  that  is  the 
due  courfe  of  law,  confiftent  with  the  right  of  election. 
Bttt  if  a  rate  fhould  not  liave  been  made  for  five  years, 
(as  it  anally  happened  in  Milborn  Port  from  1775  to 
5780,)  are  they  who  become  liable  to  be  rated  aftft 
fi»ch  a  rate,  excluded  from  voting,  if  they  do  not  ap- 
ply for  a  rate  ?    In  point  of  law,  they  have  a  right  to 
tippoife  that  none  is  neceflary  5  or  that  the  officers  of 
Ac  hw  would  do  their  duty,   and  make  one,   if  it 
ttre. 

Therci 
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There  are  likewife  eleflion  cafes^  fomedmes  occur-* 
ring,  in  which  the  appeal  apd  the  judgni'enc  upoait 
at  the  quarter  "Yeffions,   ought  not  to  be  conclufive. 
Judgments  can  only  conclude  upon  the  fubje£^  of  the 
caufe,  and  according  to  the  extent  of  the  court's  ju- 
rifdicftion.      Therefore,    if  any  matter    neceflary  ta 
complete,  or  to  dellroy  the  right  of  voting,    is  not 
within  the  cognizance,  or  .within  the  a^lual  confidera- 
tion  of  the  feflions,    upon  an  appeal,    the  decifion  of 
the  Court  cannot  be  final  upon  fuch  matted.     Thus  a 
man  may  be  put  into  a  fraudulent  and  colourable  pof- 
feflidn  of  a  houfe,  in  order  to  be  rated,  and  to  gain  a 
fcot  and  lot  vote,    not  being  bona  fide  the  occupier. 
Such  a  man  may  be  well  rated  for  the  houfe  ;  and  if 
appealed  againft,  the  feflions  might  not  think  it  nece(^ 
fary  to  judge  of  the  defign,   but  of  the  mere  faft  of 
oftenfible  occupation,    and  liability  to  be  rated ;    tH 
which  cafe,  their  judgment  would  have  nothing  to  do 
with  the  qucdion  in  iflue  at  the  eledion :  It  would  be 
diverfo  intuitu. 

I  regret  that  the  cafe  of  Shaftefbury,  in  march  1781^ 
was  not  known  to  the  counfel  who  were  concerned  in 
this  caufe,  nor  mentioned  to  the  Committee  at  the 
time ;  becaufe,  it  is  poflible,  that  the  circumftances 
of  that  cafe,  might  have  given  a  different  turn  to  this, 
if  the  principles  of  it  had  been  thoroughly  difcuflcd  and 
confidered.  I  have  lately  read  the  minutes  of  that 
trial.  The  right  of  ele6lion  there,  is  in  the  inhabit 
tants  paying  fcot  and  lot.  The  petitioners  cafe  con-* 
fifled. chiefly  of  objeftions  to  voters  for  the  fitting 
members,  as  fraudulent  and  occafional.  Many  of  thefe 
had  been  rated  to  the  poor,  and  had  paid  the  afieflw 
mcnt,   for  more  than  a  year,   and  more  than  one  af- 

fefTment  ^ 
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feflment ;  and  had  been  appealed  againft  at  the  quarter 

Teffionsj  where  the  rate  had  been  confirmed.     Upon 

theie  cafes,  the  petitioners  aflerted,  that  the  judgment 

of  the  feffions  had  not  proceeded  upon  any  inquiry 

iriro  the  occafionality,    but  merely  upon  the  fa(5t,  of 

the  perfons  liability  to  be  rated  ;  fetting  afide  the  occa* 

J'^nd purpofe  2\logQthQt.     They  contended,  therefore, 

A  at  the  confirmation  of  the  rate  at  the  SefTions,  ought 

i*ot  to  prevent  them   from   offering  evidence  of  the 

^*cftion  fraud,  to  difquallfy  the  votes.     It  was  found 

'^Pon  inquiry,    that  the  Juftices  at  Seflions,  had  e\- 

Prcftly  avoided  all  confideration  of  fuch  circumftances, 

^d  had  confined  their  determination  to  the  oftcnfible 

^■^cls  before  them,    leading  to  rateability.     Hereupon 

*he  Committee  paffcd  the  following  rcfolution  :  "  TIjat 

^^ofmuch  as  the  rateability  of  the  voter  has  been  appealed 

^Zotnjly  and  judgment  only  given  en  the  qucjiion  of  occu^ 

t^tcy^  evidence  may  now  be  offered^   to  prove  the  occr." 

ponality  of  the  vote.^^     Under  this  refolution,  evidence 

^as  received,    to  prove   men  not  bora  fide  rateable 

occupiers,   who  had  been   rated  for  years,    and  con- 

anxicd  upon  appeals. 

The  above  decifion  paffed,  after  fome  others  upon 
Ae  feme  fubjeft,  which  it  is  neccfTary  to  mention. 
The  petitioners  had  objeiled  to  a  voicr,  as  not  occu- 
pying the  tenement  he  voted  for.  He  had  been  af- 
icffcd  for  the  premifes,  in  a  rate  made  between  two 
*oJ  three  months  before  the  eleftion ;  was  appealed 
^pinftat  the  next  quarter  feflions,  (which  happened 
*ftcr  the  election),  and  was  there  ordered  to  be  ttruck 
w  the  rate,  by  the  Juftices,  upon  the  appeal.  I'he 
Petitioners  therefore  fubmitted,  that  the  judgment  of 
the  feffions  was  in  this  refpeft  conclufive,  and  that  it 
Vol.  III.  K  would 
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would  not  be  requifite  for  them,  to  give  other  evidence 
that  he  was  not  rateable.     The  CommittLee  refolvcJ 
upon  this  cafe,  That  the  decifion  of  the  feffions  was^ 
conclufive  evidence,  refpefting  the  non-occupancy. 

The  following  refolution,    viz.  "  That   evidence 
may  be  adduced  to  prove  the  occafionality  of  a  voter, 
notwithftanding  he  ftands  confirmed  on  the  rate,"  wai 
pafled,  on  the  fame  day  with  the  foregoing ;  but  ex- 
punged from  the  minutes,  on  the  day  following,  pre- 
vious to  the  refolution  firft  mentioned.     It  does  not 
clearly  appear  from  the  minutes,    for  what  reafon  it 
was   refcinded.     The  petitioners   had  objeiled  to  a 
voter  for  occafionality,    who  had  been  rated  on  the 
25th  of  July  1778,    and   in  all   the  fubfequent  affeflT- 
ments.     The  ele<Stion  happened  in   feptcmber  1780. 
Upon  this  cafe  the  Court  refolved,  That  xvhert  a  vo- 
ter Jhall  appear  to  have  been  rated  on  or  before  the  7.yh 
^f  July  1778,  and  to  have  remained  on  the  fever al  Jub^ 
fequent  rates^  unappcaled  from^   evidence  to  impeach  thr 
rateabiUiy  of  fuch  a  voter  is  inadmijjible.     After  which, 
follows  a  minute  in  diefc  words  :  "  That  part  of  the 
minutes  which   ftates,    That  evidence  may  he  adduced 
&c.   (as  above),  is  expunged  from  the  minute  book." 
Then  the  petitioner?,  having  proceeded  to  difqualify 
P.  Wilmot,  for  occafionality,  who  had  been  rated  in 
may  1778  and  afterwards,  and  appealed  againft  in  1780, 
and  confirmed  upon  the  rate  by  the  Scffions,    the  fit- 
ting members  objedled  to  any  evidence  of  the  cafe,  as 
bemg   vvithin  the  former  refolution.     Hereupon   the 
Court  pafled  the  refolution  firft  mentioned. 

The  names  of  the  members  of  this  Committee  were 
?is  follow : 

George 
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George  Dempfter,  Efq;  Chairman. 
John  Parry,  Efq;  7  ,.    . 

WilhamChaytor,  Efq;}^'""""^- 
T^h  Calvert,  jun.  Efq;       Richard  Hill,  Efq; 
ii  iT.  Gafcoignc,  Bart.       Sir  M.  Le  Fleming,  Bart, 
Sir  Walter  Rawlinfon  George  Gipps,  Efq; 

Eliab  Harvey,  Efq;  Will.  Wilberforce,  Efqj 

WiJfon  Braddyl,  Efq;  Arthur  Holdfworth,  Efqj 

The  Hon.  Tho.  Pelham      John  Lowther,  Efq; 

It  fcems  to  me,  that,  as  far  as  we  can  judge  of  the 
principles  leading  to  the.  decifions  before  us,  in  the 
Scaford  and  Shaftefljury  Committees,  they  are  oppo- 
fitetoeach  other.  And  they  who  may  fit  in  judg- 
ment, upon  future  queftions  of  the  fame  kind,  will  be 
obliged  to  examine  the  law  and  reafon  of  both,  before 
either  can  be  regarded  as  a  precedent. 

For  if  there  are  cafes,  in  which  the  judgment  of  the 
Scfions  is  not  conclufive  of  the  rateability  of  voters, 
^firtioriy  the  judgment  (if  it  may  receive  that  name) 
of  the  overfeers,  in  making  the  rate,  may  be  confj- 
ircd  lefs  fo,  in  thofe  cafes. 

If  the  rule,  that  rateability  may  be  inquired  into, 
independently  of  the  rate,  where  it  is  fraudulent,  pro^ 
cccds  from  the  maxim,  that  fraud  vitiates  every  tranf- 
*ftion,  fuch  rate  is,  to  this  purpofe^  a  nullity ;  and  it 
c^mot  be  neceffary  to  the  eleftion  right,  to  appeal 
^inft  it,  in  fuch  cafe  :  Firft,  becaufe  it  is  in  itfelf 
^id,  and  cannot  be  rendered  more  fo,  if  quaflied  or 
jJtered  upon  the  appeal.  Secondly,  becaufe  no  ad* 
?antage  could  be  gained  by  the  appeal,  but  that  of 
either  making  ufe  of,  or  deftroying,  an  inftrument  of 
i)0  authority.  In  the  cafe  of  an  appeal  againft  a  per- 
K  ?i  fon 
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fen  rated,  another  reafon  may  be  derived  from  tho 
Shaftefbury  cafe :  For  if,  upon  fuch  appeal,  the  only 
circumliances,  which  I  here  fuppofe  it  to  be  founded 
on,  are  not  inquired  into,  the  decifion  muft  be  incont 
clufivc,  and  the  appeal  therefore  ufelefs. 

If  the  juftices  at  Seflions  are  right,    in  confining 
thdir  jurifdidion  to  the  mere  oftenfible  finEt,  withoiit 
entering  upon  the  motive  to  the  aflelTment,  it  follow^ 
that  the  eIe<5lion  fraud  cannot  be  detected,  but  in  the 
ele£Hon  court.     But  fome,  perhaps,  may  queftion  the 
right  or  propriety,  of  the  judgment  of  the  Dorfetfliire 
feffions,  upon  the  Shafteftury  cafes.     The  fourth  fcc- 
tion  of  flat.  17  Geo.  II.  ch.  38.    is  known  to  havd 
been  made,  chiefly,  for  eledion  rights  in  fcot  and  lot 
boroughs :  Although  there  is  nothing  to  indicate  this 
in  the  aft  itfelf ;  which  from  the  preamble  and  its  prin- 
cipal regulations,  appears  to  have  been  made  to  cor*? 
reft  the  mifapplication  of  parifh  money,   and  to  coiw 
troll   the   overfeers  accounts.     This    fourth   feftion^ 
however,  direfts  an  appeal  for  any  perfon^  who  {hall 
have  any  material  objediion  to  any  perfon  being  put  on^ 
or  left  out  of,  the  rate  j  or  ftiall  find  himfelf  aggrieved 
by  any  negleSt^    aft,    or  thing  done,  or  omitted  to  be 
done,  by  the  churchwardens  and  overfeers.     It  might 
therefore  be  contended,  that  the  Juftices,  who  arc  re- 
quired to  hear  and  determine  fuch  appeals,  ought  td 
inquire  into  the  occafionality  or  fraudulent  purpofe  of 
an  aftelTment,  as  that  makes  a  material  objeftion  to  it. 
Still  the  jurifdiftion  of  the  eleftion  courts,  and  their 
authority  to  judge  of  the  eleftion  fraud,   would  re- 
main the  fame :  And  that  wife  rule  of  praftice,  which 
they  obferve,  of  not  renewing  queftions  duly  decided 
in  other  <:pmpetent  tribunals,  would  form  the  juft 
2  li^iitation 
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Kmitation  to  it.     For  it  may  happen,  that  the  objf  £1 
of  the  fuit,  and  the  rules  of  proceeding,  may  be  dif- 
ferent in  the  two  jurifdiSions,   although  the  queftion 
might  be  the  fame.    The  cafe  of  Maddern  (mentioned 
in  pa.  1 20.)  fhews  how  neceflary  it  may  be,  in  judg-» 
ing  of  foot  and  lot  votes,  to  proceed  by  another  rule 
than  the  exifting  poor-rates.     For  if/ the  law  requires 
a  rate  to  be  quafhed,  upon  every  improper  omiffion^ 
At  may  often  happen,   that  a  period  of  two  years  may 
intervene,  between  an  old  and  a  new  rate.     And  with- 
^iiUt  fuppofing  any  occaiionality,    or  miftehaviour  in 
'•he  overieers,  it  would  be  wrong  to  carry  the  right 
^  dedion  bacic,  to  a  period  fo  diilaut. 

A  perfon  is  not  bound  by  law,  to  pay  any  parilh  ex- 
penceSy   but  thofe  incurred  during  his  own  occupa- 
tion.    This  is  the  principle  of  Tawney's  cafe,  and 
many  others.     Therefore,  if  in  any  parifh,  the  prac- 
tice is  to  make  rates  annually,  for  paft  expences,  fuch 
rates  arc  only  retrofpeSive  5    and,  inftead  of  looking 
backward  for  a  rate,  to  determine  who  pay  fcot  and 
Joe,    at  a  particular  time,    in  mod  cafes  we  fliould 
]ook  forward  to  the  fubfequent  rate.     But  certainly, 
according  to  election  principles,    if  a  rate  fhould  not 
be  made,  till  after  an  eledion,    in  order  to  ferve  the 
-turn  of  that  eleftion,  it  would  hS  more  juft,    if  any 
Cuch  rate  defervcs  credit,  to  give  it  to  the  fubfequent, 
than  the  prior  rate. 

Pa.  105.     (I.)     This  cafe  of  Midhurft  was  as  fol- 
lows.    The  court  was  moved  for  a  mandamus  to  the 
J«rd  of  the  manor  of  the  borough  of  Midhurft,  and  to 
the  fteward,  to  hold  a  court,   and  to  the  homage  to 
attend,   and  prefent  certain  conveyances  of  burgage 
K  3  tenements  i 


134  NOTES. 

tenements ;  which  when  prefented,  would  intitle  th< 
purchafers  to  vote  for  members  of  parliament,  and  l 
other  privileges  there.  They  had  been  tendered  t< 
the  homage,  and  rejefted  by  them  at  the  laft  annu; 
court. 

The  principal  objeclion  to  the  writ  was,  that  tl 
homage   were    not  minifterial,    but  judicial   officers 
and  that  they  had  already  exercifed  their  judgmen  «] 
and  refufcd  to  prefcnt  thefc  conveyances,  becaufe  they 
were  fraudulent. 

The  Court  granted  the  mandamus  :  All  the  Judges 
agreeing,  that  the  prefentment  of  the  conveyances 
was  a  minifterial  adl,  and  that  this  was  the  only  re- 
medy for  the  parties  complaining.  The  words  of  tht 
Chief  Juftice  are,  **  I  am  of  opinion,  that  the  pur-- 
chafcrs,  when  they  tendered  the  conveyances,  had  jus 
in  rem^  viz.  to  be  admitted  burgefles,  and  to  the  pri- 
vilege of  voting  5  which,  as  Lord  Holt  fays  in  Afhby 
and  White,  is  not  minima  in  Uge^  but  a  noble  privi- 
lege.  And  J  think  it  would  be  a  (hame  to  the  law  to 
fend  thefc  purchafers  to  feck  remedy  in  another  court, 
under  a  pretence,  that  their  purchafe  deeds  are  frau- 
dulent. That  is  a  matter  which  we  cannot  take  no- 
tice of,  or  try  at  prefcnt.  They  have  no  remody^  but 
by  a  mandamus ;  'Jk\A  this  being  of  a  pu^ilic  concern, 
this  Court  muft  grant  it;  and  if  the  conveyances  are 
not  good  in  law,  that  matter  may  be  returned.  I 
think  the  homagers  arc  minifterial  in  tliis  cafe.  This 
is  a  particular  authority,  lodged  in  certain  perfons,  by 
the  cuftom  of  the  manor,  refpedling  the  public  con- 
cern o7  the  naiion.  Therefore  a  mandamus  n  u'b 
go,"   &c. 

3  • 
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The  reader  may  perceive,  that  although  the  privi- 
lege of  voting  is  fpoken  of  in  the  cafe,  the  reafons  for 
granting  the  writ  are  fully  fufficient  without  it.  And 
accordingly,  the  other  three  Judges  do  not  mention  it 
at  all,  in  their  opinions,  which  are  founded  on  the 
miufttrial  duty  of  the  homage  in  the  prefcntmcnt. 
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Ttit  Second  CASE  of  the  TOWN  and  PORT   ^^ 

S     E     A     F     O     R     D, 

In  the  County  of  Sussex.     In  1786. 


The  Committee  was  chofen  on  Tuefday,   April  2-  _f 
1786,  and  confiftcd  of  the  following  Members : 

George  Dempfter,  Efq;  Chairman, 

Rt.  Hon.  William  Wyndham,  ^  *,.     . 

^  '   \  Nominees, 

William  Young,  Efq;  j 

Thomas  Mailer,  Efq;  Hon.  Geo.  K.  Elphinfton^ 

Lord  Ncwhavcn  Lord  Palmerftone 

Sir  J.  Morfhcad,  Bart.  Edward  Cotsford,  Efq; 

Edward  Morant,  Efq;  Sir  Walter  Rawlinfon 

John  Nelbitt,  Efq;  Lord  Duncannon 

Matt.  Brickdalc,  Efq;  John  Clevland,  Efq; 

Petiticners. 
Sir  Godf.Webfter,  Bart,  and  Rt.  Hon.  Henry  Flood 

Sht'mg  Members. 
Sir  Peter  Parker,  and  Sir  John  Henderfon,  Barts* 

CounfeL 
For  the  Petitioners,  Mr.  Piggott  and  Mr.  Douglas. 
For  the  Sitting  Members,  Mr.  Rous  and  Mr.  Lc  Blanc, 


IN 
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T  N  confequence  of  the  determination  that  the 
^  laft  eledlion  was  void,  as  before  mentioned, 
^^othcr  was  held,  in  which  Sir  Godfrey  Web- 
*^^r  and  Mr.  Flood  became  joint  candidates, 
^Sainft  the  former  fitting  members.  The  latter 
^^re  returned,  and  the  others  petitioned  againft 
^*^cm.    The  numbers  received  on  the  poll  were. 

For  the  fitting  members       —        i6 
Sir  G.  Webfter  —  8 

Mr.  Flood  —  6 

^ut  there  were  likewife  rejected  by  the  bailiff", 
^f  votes  tendered. 

For  Sir  G.  Webfter  —  23 

Mr.  Flood  •—  35 

Sir  Peter  Parker         —  ij 

Sir  J.  Henderfon        —  lo 

Upon  the  opening  of  the  Court,  when  the 
petitioners  were  preparing  to  ftate  their  cafe,  the 
leading  counfel  for  the  fitting  members  informed 
Ihe  Committee,  That  he  had  found,  upon  a  con- 
fideration  of  the  cafe  of  his  clients,  that  he  Ihould 
Yiot  be  able,  ultimately,  to  maintain  their  return 
againft  the  petitioners,  and  therefore  did  not 
iTifh  to  give  them  or  the  Coort  any  trouble^  as 

far 
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far  as  the  fitting  members  were  concerned  ,•  y^ho 
had  authorifed  him  to  refign  their  claim  to  the 
feats.     He  left  it   to  the  Committee  to  confi- 
der,  notwithftanding,  whether  their  duty  woulA- 
not  require  an  examination  of  the  claim  of  th^= 
petitioners,  ex  parte,  before  they  fhould  deter^- 
niine  them  to  be  duly  elefted. 

The  Committee  hereupon  deliberated,   anctf 
afterwards  informed  the  parties,   that  they  hacifl 
"determined 

That  the  petitioners  were  duly  eleSed,  and  oughf^ 
to  have  been  returned. 

Of  which  the  Chairman  duly  informed  thc= 
Houfe. 


*^*  I  was  informed  by  one  of  the  members  of  this 
Court,  that  their  determination  was  founded  on  a  pre- 
cedent, in  the  cafe  of  Dumbartonfhire,  in  february 
178 1.  I  have  examined  the  journal  and  minutes  of 
that  caufe,  from  whence  it  appears  to  have  been  as 
follows.  The  fitting  member,  Lord  F.  Campbell, 
did  not  appear  before  the  Houfe,  by  counfel,  upon 
the  drawing  of  #the  Committee ;  and  his  agent,  who 
attended,  informed  the  Houfe,  that  the  fitting  mem- 
ber had  inftrufted  him  not  to  nominate  a  member 
in  his  behalf;  whereupon  another  name  was  drawn, 
according  to  fed.  15.  of  ftat.  10  Geo.  III.  ch.  16.  * 

*  See  38  Journ.  201.  The  fame  thing  was  done,  in  tfaii 
cafe  of  Shorehaoi,  in  1770,  the  firft  caufe  tried  under  the 
GirenviUe  a(t.    33  Joum.  59* 

UpOA 
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Upon  the  meeting  of  the  Committee,  no  counfel 
appeared  for  him.  On  the  part  of  the  petitioner,  (the 
Hon.  Geo.  Keith  Elphinftone,  a  member  pf  this  Sea- 
ford  Committee,)  it  was  ftate3.  That  though  there  wad 
an  apparent  majority  on  the  poll,  for  the  fitting  mem- 
ber, jet  it  would  appear,  that  more  than  fufficient  to 
make  a  majority  againft  him,  of  legal  freeholders,  had 
tendered  their  votes  for  the  petitioner,  and  were  re- 
jected at  the  eleSion  meeting. 

Hereupon  an  agent  for  Lord  F.  Campbell,  who 
attended,  informed  the  Court,  that  he  was  inftrufted 
to  admit  the  majority  to  be  for  the  petitioner.  The 
Committee  then  deliberated,  and  determined  in  his 
ftvour. 

In  the  cafes  of  Ilchefter  and  Okehampton,  after 
the  general  election  in  1784,  the  fitting  members  were 
equally  difpdfcd  to  refign  their  feats.  But  there  were 
in  each  of  them,  circumftances  that  induced  the  Com- 
niittees  to  proceed  further,  and  make  fome  inquiry 
into  the  merits  of  the  cafe.  If  in  fuch  cafes,  there 
fliouid  be  any  reafon  to  fufpeft  collufion  between  the 
candidates ;  or  that  the  returning  officer  had  been 
guilty  of  any  milbehaviour,  it  would  be  right  and  ne- 
cclTary  to  look  beyond  the  interefts  and  conduct  of 
the  candidates  ;  and  to  take  care,  that  their  acls  fhould 
iiotdifpofe  improperly  of  the  iiiterells  of  their  eleftors, 
or  of  the  public.  But  in  a  cafe  like  this  of  Seaford, 
in  which  the  candidates  may  be  fuppofed  fairly  to  re- 
prefent  their  conftituents,  in  their  conduct,  and  with- 
out collufion,  there  fcems  to  be  no  objedion  to  the 
courfc  taken  upon  this  occafion. 

In  the  cafes  of  Carlifle  in  1741,  of  Radnor  in  1761, 
^i  of  Scarborough  in  1770,  before  the  Houjc^  the 

member^ 
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members  petitioned  againft,  perfonaJiy  acknowledged 
the  petitioners  to  have  been  duly  ele<Sed,  and  defircd 
to  withdraw  their  pretenfions  to  the  feats  :  Where- 
upon the  Houfe  voted  in  the  petitioners,  without  fur- 
ther inquiry.  See  24  Journ.  58.  29  Journ.  31,  51. 
33  Journ.  9,  27.  The  latter  cafe  deferves  particu- 
lar notice,  becaufe  it  was  in  the  beginning  of  that 
Seflion,  in  which  the  Grenville  A61  took  place. 
Whether  any  confideration  of  it  was  had,  previous 
to  the  proceedings  in  the  cafe  of  Dumbartonfhire,  I 
do  not  know :  But  thofe  proceedings  feem  more 
agreeable  to  the  fpirit  of  that  law. 
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The  case  of  the  BOROUGH  or 

H     O     N     I     T     O     N, 

In  the  County  of  Devon. 


The  Committee  Wias  chofen  on  Wednefday,  the  15th 
of  February,  1786,  and  confiftcd  of  the  following 
members : 

Sir  Edward  Aftley,  Bart.   Chairman. 
Sir  William  Dolhcn,  Birt.  |         . 
Tho.  B.  Bramfton,  Efq;     3 

Sir  Jofeph  Mawbey,  Bart.  John  Hill,  Efq; 

Hans  W.  Mortimer,  Efq;  John  Smyth,  Efq;   of 

Henry  Addington,  Efq;  Pontefra6l 

William  Pochin,  Efq;  Hon.  William  Grimftone 

Sir  Will.  Manfcll,  Bart.  Robert  Nicholas,  Efq; 

Sir  J.  Wodehoufc,  Bart.  Clement  Tudway,  Efqi 

John  Call,  Efq; 

Petitioners, 
Certain  Eleftors  of  the  Borough, 
Sitting  Members. 
Sir  Geo.  Yonge,  Bart,  and  Sir  Geo.  Collier,  Knt. 
Cotinfel, 
For  the  Petitioners,  Mr.  Lawrence  -and  Mr.  Luders, 
For  Sir  Geo.  Yonge,  Mr.  Wjlfon  and  Mr.  MUles. 
For  Sir  George  Collier,  Mr.  Douglas. 

THE 
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"^  H  E  petition  charged  the  fitting  members 
^     with  having  been  guilty  of  various  bribery* 
d  with  having  thereby  procured  an  illegal  ma- 
rity  of  votes,  many  of  whom  were  unqualified  ; 
iledging  that  a  third  candidate,  John  Bailey, 
L{q;  had  tlie  mr,ority  of  legal  votes  *.     This 
gentleman  had   likewife  petitioned   againft  die 
cledlion,  upon  fimilar  grounds,  at  the  firft  meet- 
ing of  parliament ;    but  he  died  before  the  be- 
ginning of  the  fccond  fcfTion. 

The  petition  was  at  firfl:  figned  by  eight  per- 
fons.     Not  having  been  tried  in  the  firft  fcfTion, 
k  was  renewed  in  the  fame  form,   at  the  com- 
mencement of  the  fecond:  After  which  renewal,' 
four   of  the  parties  prefented  a  petition  to  the 
Houfe,  fetting  forth  the  fubftance  of  the  former 
petition,  and  declaring  That  if  the  faid  petition 
^as  figned  by  them,    the  petitioners,    the  fame 
was  fo  figned  previous  to,  or  at  the  commence- 
ment  of,    the   then  laft  fefiion  of  parliament. 
And  that  they  the  petitioners  "  being  confcious 
that  the  fafts  contained  in  the  faid  petition,  and 
thereby  charged  againft  the  faid  Sir  Geo.  Yongc 
and  Sir  Geo.  Collier,  and  their  agents,  were  in 
truth  totally  void  of  foundation  ^   and  that  the 
laid  John  Bailey  had  not  the  greateft  number  of 

♦  ^o  Journ.  85>  98. 

legal 


144  CASE       XVII. 

legal  votes,  nor  ought  to  have  been  returned  a 
burgefs  for  the  faid  borough ;  but  that  the  faid 
Sir  Geo.  Yonge  and  Sir  Geo.  Collier  were  duly 
clefted  fuch  burgeffes ;"  therefore  praying  the 
Houfe,  to  permit  the  four  names  of  the  petition- 
ers to  be  ftruck  off,  and  withdrawn  from  the  faid 
petition,  fo  complaining  of  the  eleftion  of  the 
fitting  members  *. 

This  petition  was  taken  into  confideration  in 
the  ordinary  courfe,  on  the  ift  of  march  1785. 
At  which  time,  the  fitting  members  acquainting 
the  Houfe,  That  they  confented  to  the  with- 
drawing of  the  original  petition,  as  far  as  it  re- 
lated to  the  four  laft  petitioners,  the  Houfe  dif- 
charged  their  former  order  for  taking  the  firft 
petition  into  confideration,  Jo  far  as  ibe  fame 
furpcrteti  fo  he  the  petit icn  of  the  four  now  pe- 
titio7:e7's  y  and  gave  them  leave  to  withdraw  it, 
as  far  as  it  might  concern  them.  f. 

On  the  3d  of  march  following,  the  original 
oruer  for  appointing  a  Committee  upon  the  firft 
petition  was  difcharged,  and  renewed  for  the  9th 
of  June  X ;  in  confequence  of  which  delay,  the 
trial  did  not  come  on  in  that  feffion.  In  the 
beginning  of  the  following  feffion,  on  the  27* 
of  January  1786,  the  original  petition  was  re- 
newed,   figned  by  only  tu:o  of  the  eight  who 

♦  40  Journ.  527.  +  lb.  rro,  881.  886. 

prefcnted 
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|>rtlchttd  the  firft;  and  the  ufual'  order  pafled 
\ipdn  it,  preparatory  to  the  trial  which  I  am  how 
rtlatnig.  ' 

When  the  Court  opened,  the  petition  and 
orders  of  form  having  been  read,  the  cafe  of  the 
petitioners  was  about  to  be  ftated  by  their  coun-' 
fd :  But  the  fitting  members*  counfcl  interpofed, 
by  objefting  to  any  proceedings  in  fupport  of 
the  petiuon. 

They  contended  that  it  was    ^     ^ ,  ^     , 
a  nuHity ;  aUedgmg  Firft,  That    sitting  Member.. 
the  periuon,  when  renewed  in 
the  fecond  feflion  of  parliament,   was  fraudu- 
lently and  irregularly  impofed  upon  the  Houfe, 
for  a  genuine  renewed  petition ;  when  in  fad  it 
was  only  a  duplicate  of  the  original  petition,  pre- 
fented  at  the  firft  meeting  of  parliament,    and 
figncd  at  that  time ;    and  that  it  was  prefented 
afterwards,  without  the  authority  of  the  perfons 
figning  it.     And  they  inferred  from  hence,  that 
the  prefent  petition,  depending  upon  that  fraud 
and  irregularity,  had  not  the  proper  authority  of 
a  renewed  petition,  and  therefore  ought  not  to 
be  tried.     They  added,  that  feven  of  the  eight 
wha  petitioned  at  firft,  had  voted  for  Sir  Geo. 
Yonge,  againft  whoni  the  petition  was  in  part 
direftedj    and  that  as  to   them,    this  condu6t 
fliould  have  the  efFeft  of  an  ejtoppel. 
Vol.  III.  L  Secondly, 
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Secondly,  they  alledged  a  particular  fad  of 
corrupt  conduft  in  the  petitioners ;  namely^  that 
they  had  applied  to  different  perfons  foj-  money 
to  fupport  their  petition,  to  whom  they  had  of- 
fered, as  a  confidcration  for  fuch  fupport,  their 
intereft  in  the  management  and  confequcnccs  of 
the  petition :  In  fhort,  that  they  had  fct  their 
petition  to  fale. 

The  counfel  urged  both  thefe  points  as  pre- 
liminary conclufive  objedions  to  the  trial  of  the 
caufe  i  contending.  That  if  eftablifhed  by  cri- 
dcnce,  the  Court  ought  not  in  juftice  to  proceed 
upon  it.  That  though  the  duty  of  the  mem- 
bers, injoincd  by  oath,  required  a  trial  of  the 
maiier  of  the  petition  *  referred  to  them,  yet 
this  rule  was  neceflarily  fubjcdt  to  the  funda- 
mcntiil  rules  of  pradice,  by  wl}ich  the  Court 
pnKcedcd:  Becaufe  all  trials  were  neceflarily 
guiilcil  by  fuch  rules.  For  if  it  could  be  fiip- 
jvUd  that  the  names  to  a  petition  were  forgoi, 
or  that  the  panics  had  no  intereft  or  right  to 
jv  iliion^  it  would  be  proper  to  receive  evidence 
of  the  ucb ;  and  if  tound  true,  to  rejed  foch 
fKUtion  :  Kor  in  fuch  cafes  there  arc  no  merits 
^>  try  4  4ivl  the  cn<l$  of  iuftice  would  be  obtained 
in  this  nu:MKr>  ai:h<M:gh  the  terms  of  the  oath 
would  nvx  be  litciju'iv  obeycu. 

•  :\Ni.  i;,  cv:  ihc  iA  ac  Geo,  nx.  du  ]& 

That 
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That  the  rules  of  praftice  eftablUhed  in  the 
Houfe,  with  refpeft  to  eledlion  petitions,  were 
interwoven  into  the  conftitution  of  the  prefent 
Court,  and  were  adhered  to,  whenever  the  cir- 
crumftances  permitted.     According  to  the  for- 
mer praftice,  if  fimilar  objeftions  to  the  prefent 
-were  faifed  againft  a  petition,  the  fubjeft  would 
have  been  fpecially  referred  to  the  eleftion  com- 
tnittee,  for  their  particular  confideration,  inde- 
pendently of  any  other  queftion  ;    and  if  found 
to  have  been  prefented  without  right,   or  even 
informally,  it  was  the  praftice  to  rejeft  it :  And 
as  the  power  of  the  Houfe,    and  that  of  their 
committees,    were  now  transferred  to  the  new 
Court,  it  behoved  them  to  exercife  the  authority 
of  both,    in  the  fame  manner  as  any  purpofes 
of  juftice  required  it,   before  this  tribunal  was 
formed.     In  the  cafe  of  Dumbarton  diftrift,  in 
1728,  it  appeared  that  the  Houfe  had  conGdered 
^he  manner  q(  obtaining  and  Jigning  a  petition,  to 
"be  a  material  queftion  previous  to  the  trial ;  for 
they  had  there  particularly  inftrufted  the  eleftion 
committee  to  confider  of  that  faft,    before  they 
Jhould  enter  upon  the  merits  of  the.  eleftion  *.     In 
the  cafe  of  Wootton  Baffet  in  1 74a,  a  fimilar  order 
was  made  f.     In  the  cafe  of  Colchefter  in  1784, 

.  ♦  a  J  Joum.  208.  +  14  Joum.  348,  9. 

L  2  (i  Lud. 
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(i  Lud.  441,  &c.)  the  Committee,  upon  a  fimi- 
lar  principle,  would  not  proceed  to  inquire  into 
the  merits  of  the  eledion ;  becaufe  they  thought 
it  could  not  be  done  in  jiillice  to  the  fitting  mem- 
ber, who  was  difabled  to  defend  his  feat.  Yet 
the  fame  obligation  of  the  oath  might  have 
been  urgc^d  to  them  in  that  cafe,  as  in  this.  So. 
in  the  cafe  of  Honiton  in  1782,  upon  Mr. 
M^Lcod's  petition;  the  Committee,  being  of 
opinion  that  he  was  incapable  of  fitting,  if  he 
ihould  make  out  his  right,  rcjeded  his  petition» 
and  all  evidence  in  rupix)rt  of  it.     (A.) 

That  it  was,  therefore,  the  duty  of  the  Court 
to"  proceed,  in  the  firft  place,  upon  any  inquiry 
which  tended  to  Ihew,  that  the  petitioners  were 
not  inticled  to  the  judice  they  demand  by  a  trial ; 
whether  the  objection  might  arife  from  the  cir- 
cumilance  of  the  petition  itfelf,  or  from  the  con- 
dud  of  the  petitioners  as  before  mendoned.  For 
if  in  (ail  they  liad  acted  as  above  charged  againft 
them,  they  had  abufed  the  authority  of  the  Houfe 
of  Commons,  and  of  the  Court  before  which 
tliey  appenixxi  i  and  had  forfeited  any  claim 
which  they  might  ocherwife  have  had  to  their 
afllilance,  in  the  courfe  of  juilice. 

The  counfcl  for  the  petitioners  anfwered. 
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That  if  the  fitting  members     ^   ~  _  _ 

•>        ,  .   .  .    ^   .  , w,      .    .       Counfcl  for 

Had   a  right  to  eftablifh  their,    petitioners. 

objection    by    evidence,    they 

eught  to  abide  by  the  confeqiiences  of  the  in- 

cjuiry  throughout ;  becaufe  it  was  reafonable  and 

juft  only  by  analogy  to  proceedings  at  law,  upon 

a  demurrer  to  a  declaration  ;    in  which  cafe  the 

truth  and  efFefl  of  the  charges  therein  contained 

are   admitted.     That  upon  this   principle,    the 

whole  of  the  petition  muft  be  taken  to  be  proved, 

and  the  fitting  members  guilty  of  the  feveral 

afts  of  bribery  of  which  they  were  accufed  ;  but 

that  for  fome  collateral  reafons,  (fuch  as  the  ef- 

fc6t  of  the  ftatute  of  limitations  in  an  aftion), 

they  were  fecured  from  the  trial,  and  therefore 

from  the  confequences  of  the  accufation. 

That  the  petitioners  would  not  objeft  to  pro- 
ceed,  as  the  fitting  members  required,    if  they 
'Would  accede  to  this  pofition.     But  that  if  other- 
wife,    the  petitioners  denied  the  whole  force  of 
the  objeftion.     For  that  the  Committee  had  no 
power,  beyond  the  order  of  the  Houfe  by  which 
the  petition  was  referred  to  them,  under  the  fta- 
tute ;    and  would  exceed  their  authority  by  in- 
quiring into  any  extrinfic  circumftances,   of  the 
manner  of  prefenting  the  petition,  or  the  means 
by  which  it  came  into  the  Houfe.     That  the 
Houfe  of  Commons  alone  could  take  up  that  mat- 
ter;  and  ftiU  retained  all  its  former  authority 
L  3  over 
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over  thofe  preliminary  matters  of  petitions,  and 
had  ofterj  exercifed  it  fince  Grenvillo's  ad,  in 
the  feme  manner  as  before  *. 

That  admitting  the  fad  to  be  ds  ftated,  that 
the,  petition  of  the  fecond  feflion  had  been  pre-;- 
fcnted  without  authority,  it  would  not  in  the 
leaft  afFeft  the  prefent  trial;  which  proceeded 
upon  a  petition  received  by  the  Houfe  in  this 
feffion,  and  which  this  Court  was  appointed  to 
try.  For  all  the  proceedings  of  the  fproier  {eCr 
fion  had  expired,  and  were  fo  far  unconneded 
with  thofe  of  the  prefent,  that  it  might  be  doubt- 
ed whether  the  Houfe  itfelf  could  taicc  up  the 
queftion  with  efFed. 

That  the  argument  for  the  other  party  wa^ 
thus  conftruded,  viz.  The  prefent  petition  is  a 
renewal  of  a  former  one  :  But  that  was  a  nullity, 
and  ought  not  to  have  been  received :  Ergo,  the 
foundation  of  this  petition  fails,  and  it  is  like- 
wife  a  nullity.     That  this  reafohing  was  incon- 

•  Sec  33  Journ.  27.  Scarborough  Cafe.  ^^  Journ.  481. 
Callington.  In  the  former,  a  member  upon  a  double  return 
dcfiring  not  to  conteft  the  matter,  his  opponent,  who  had 
petitioned,  a(ks  leave  to  withdraw  his  petition ;  which  the 
JHoufe  permits,  difcharges  the  order  for  taking  it  into  con- 
jideration,  and  direfU  the  clerk  of  the  crown  to  amend  the 
return  accordingly.  In  the  latter  cafe,  the  Houfe  being  in- 
formed that  a  petitioner  had  died  after  the  prefenting  his 
petition,  difcbarged  the  order  for  taking  it  Into  conftdon- 
lion. 

clufivc 


H  O  N  I  T  O  N.  i^r 

dufivc  both  in  faft  and  law  j  becaufe  the  peti- 
tion flood  upon  the  journals  of  the  fefllon  as 
valid,  and  had  been  fo  received  by  the  Houfe, 
without  any  objeftion  from  the  parties  concerned 
to  oppofe  it :  Againft  whom  peculiar  circum- 
ftanccs  might  be  urged,  to  fhew  the  impropriety 
of  their  prefent  objefkion.  For  it  appeared  by 
the  Journals,  that  they  knew  the  contents  of  the 
counter-petition  before  mentioned  i  in  which, 
fads  were  fet  forth,  that  ought  to  have  led  them 
to  the  inquiry  they  now  called  for,  at  a  time 
when  it  was  moft  neceffary,  and  ///  the  Hou/e, 
where  alone  it  could  be  efFeftual.  For  the  au- 
thority of  the  Houfe  to  make  the  inquiry,  could 
not  be  doubted.  Neither  could  it  be  doubted, 
that  the  Houfe  would  have  rejefted  the  renewed 
petition,  and  punilhed  the  petitioners,  if  the 
fafts  now  alledged,  and  which  might  then  have 
been  eftablifhed,  if  true,  had  proved  fo.  Nay 
further,  by  their  confentiog  to  thar  counter-pe- 
tition, and  yet  not  profecuting  the  inquiry,  as 
to  the  other  names  in  the  original  petition,  they 
mud  be  underftood  to  have  acknowledged  the 
validity  of  their  petition. 

That  it  was  unneceflTary  to  introduce  into  the 
queftion,  either  the  former  praftice  of  the  Houfe, 
X)r  the  cafes  cited  in  illuftration  of  it.  Nor  would 
it  be  denied,  that  the  former  ufages,  as  far  as 
they  refpefted  the  attainment  of  juftice,  ought 
L  4  to 
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to  be  followed  under  the  new  inftitution,  wberfr. 
ever  the  nature  of  it  will  adnait.     That  the  pre- 
fent  queftion  was  one,  in  which  the  praftice  al- 
luded to  could  not  poflibly  take  place,  by  the 
nature  of  the  inftitution  2    And  this  rule  would 
not  occafion  any  failure  of  juftice,    bccaufe  it 
adniits  the  competency  of  the  Houfe  to  make 
fuch  inquiries.     That  the  fitting  members  could 
not  infill:  upon  their  objeftion  now,  without  de- 
nying the  power  of  the  Houfe  to  receive  and  to 
profecute  it  i  or  without  catching  at  an  advant- 
age in  this  Court,    from  their  own  laches  and 
nedeft  in  the  Houfe.     That  no  cafe  could  be 
found,  in  which  the  old  ekclion  committees  had 
made  any  fuch  inquiry  as  the  prefcnt,  but  under 
a  fpecial  inftruftion  from  the  Houfe  for  the  pur- 
pofe :   From  whence  it  might  be  inferred,  that  a 
general  reference  of  a  pccicion  by  the  words  **  to 
examine  the  matter  thereof^''  did  not  enable  them 
to  inquire  into  fuch  circumftances  as  thefe.  (B.) 
And  by  reafoning  from  analogy,  it  would  follow, 
that  thi*  jurifdic\ioa  of  this  Court,  depending  on 
the  fame  forin  of  words  in  the  ad,  was  reftrained 
in  like  nvanncT. 

That  the  cafes  of  Dumbarton  and  Wootton 
Baffct  proved  no  more,  thin  that  the  Houfe  di- 
rcfted  an  inquiry  into  the  manner  of  figning  a 
jMTtition,  prcicus  to  the  trial  of  the  matter  of 
;hc  petition  \  which  was  a  frequent  praclice,  and 

Plight 
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might  Have  been  had  upon  the  prefcnt  pctitioni 
if  the  fitting  members  had  thought  proper.  But 
it  muft  have  been  ordered  by.  the  Hcufey  as  in 
thofe  cafes ;  for  in  this  Court  the  trial  of  thf 
matter  of  the  felition  had  begun,  and  muft  pro- 
ceed until  determined. 

That  the  cafe  of  Colchefter  bore  no  refem- 
blance  to  the  prefent  5  for  there,  the  petition  be- 
ing founded  upon  two  'diftinft  grounds  of  ob- 
jeftion  to  the  fitting  member;    one  being  his 
want  of  qualification,  and  -the  other  depending 
on  the  merits  of  the  eleftion ;  the  Court  having 
decided  upon  the  firft,  fo  as  to  put  the  fecond 
out  of  the  queftion,  therefore  did  not  enter  up- 
on the  merits  of  the  eleftion.     But  their  judg- 
ment was,  neverthelcfs,  formed  upon  the  matter 
of  the  petition  *. 

That  the  former  Honiton  Cafe,    and  thofe 
fuppofed  ones  of  forged  names,   or  of  want  of 
right  in  the  petitioners,  were  different  in  prin- 
ciple from  the  prefent.     In  them  the  objeftion 
is  not  extrinfic  to  the  matter  of  petition,  in  that 
enlarged  fenfe,  in  which  the  trial  of  it  muft  com- 
prehend the  whole  merits  of  the  eleftion  and  re-^ 
turn,  as  far  as  the  right  to  the  feat  depends  upon 
the  trial.     For  inftance,  if  a  petition  is  a  forgery, 
;here  is  no  petition  to  try  5    and  that  queftion 

♦  S(«  Vol.  I.  p.  415,  &c. 

put* 
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puts  an  end  to  the  matter  of  the  petition,  and 
is  therefore  a  neceflary  queftion  of  the  trial.  So 
where  a  petitioner  is  incapable  of  fitting  in  the 
Houfe:  If  his  petition  Ihould  have  no  other 
objeft  than  the  feat,  the  merits  of  the  cleftion 
could  not  be  afFedted  by  the  trial  of  the  petition, 
and  it  would  be  trifling  with  juftice  to  profecute 
it  *.  But  the  prefent  obje£lion  was  altogether 
cxtrinfic  to  the  matter  of  the  petition,  in  the 
moft  inlarged  fcnfe  of  that  phrafe ;  and  could 
not  afFeft  the  merits  of  it,  in  any  other  fhapc 
than  as  a  breach  of  privilege,  for  the  cognizance 
of  the  Houfe.  And  the  fame  might  be  faid  of 
the  fecond  objeftion  of  the  fitting  members, 
drawn  from  the  fuppbfed  corrupt  conduft'of  the 
petitioners  -,  which,  if  true,  might  be  reported 
to  the  Houfe  for  their  cenfure ;  but  ought  not 
to  precede,  fince  it  cpuld  not  preclude,  the  in^- 
quiry  into  the  matter  of  the  petition. 

The  Committee  refolved, 
That  the  counjel  for  the  fitting  member  might 
produce  evidence  of  the  invalidity  of  the  petition. 

•  The  cafe  of  Bedford  in  1728,  was  of  this  fort.  It  was 
there  objeded  to  the  petitioner,  that  he  was  difabled  by  an 
ofBce.  to  fit,-  or  claim  to  fit  in  parliament.  The  Committee 
heard  evidence  in  fapport  of  the  objeftion,  and  refolved. 
That  he  was  incapable  of  claiming  to  Jit  in  parliament : 
Whereupon  his  counfel  declined  any  farther  proceeding 
againft  his  opponents.     2 1  Journ,  1 38,  9, 

Which, 
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Which,  upon  an  application  for  that  ptirpofe, 
from  the  counfel  for  the  petitioners,  they  ex- 
plained to  be, 

Thai  the  cojmfel  might  proceedy  to  Jhew  the  irregu^ 
larity  of  ftgning  or  prefenting  the  Jecond  petition^ 
As  diftinguifhed  from  the  charge  of  corrupt 
qonduft  in  the  petitioners. 

The  fitting  members  proceeded  accordingly, 

with  evidence  tending  to  prove,  Firft,  that  the 

petition  prefented  to  the  Houfe  in  the  preceding 

(i.  c.  the  fecond)  fcffion,  was  figned  as  -^duplicate 

of  that  which  was  prefented  in  the  firft  fcffion ; 

and  about  the  fame  time,  viz.  in  the  beginning 

of  that  feffion  \  in  ,order  to  be  kept  as  a  copy, 

in  cafe  of  the  lofs  of  the  original,  and  not  with 

any  view  of  its  being  prefented  in  the  fecond 

fcffion,  as  a  renewed  petition.     And  fecondly  to 

prove,  that  whether  it  were  figned  as  an  original 

petition,  or  as  a  duplicate,  the  perfon  by  whofe 

means  it  was  prefented  to  the  Houfe,  had  therein 

adked  without  the  authority  of  the  petitioners. 

It  was  proved,  that  feven  of  the  eight  perfons 
who  figned  the  firft  petition,  had  voted  for  Sir 
G.  Yonge  and  Mr.  Bailey,  and  the  eighth  for 
Mr.  Bailey  and  a  Mr.  Broughton.  The  renewed 
petition  was  like  the  firft.  The  third,  now 
trying,  was  figned  by  one  of  the  feven  voters  for 
Sir  G.  Yonge,  and  by  the  eighth  who  voted  for 
^ailey  and  Broughton.   ^And  there  was  no  ob- 

Jedion 
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jedion  to  the  authenticity  of  this  petition,  but 
by  reference  to  the  others  in  the  circuniftances 
before  related.  / 

,The  evidence  produced  by  the  petitioners  in 
anfwer  to  the  other,  tended  to  prove.  That  as  to 
the  two  perfons  whofe  petition  was  now.  under 
confideration,    there  was  no  irregularity;   and 
rhat  tbey  had  afted    confidently,   in    both  the 
renewals  of  the  petition,  in  order  to  profecute  it 
wth  eflFeft.     And  in  relpeft  of  the  others,  that 
their  fignatures  to  the  fecond' petition,  were  made 
at  a  time  fubfequent,  at  leaft,  to  the  laft  day  of 
prcfenting  petitions  in  the  firft  feflion  i  and  that 
therefore  they  niuft  have  been  intended  for  its 
renewal  in  the  following  feffion:    Since   there 
could  have  been  no  other  reafon^  for  obtaining 
their  fignatures  at  fuch  a  time. 

The  obfervations  madcupon  the  evidence  by 
the  counfel  for  the  petitioners,  in  fupport  of  their 
former  pofitions,  were  inforced  by  the  addition 
of  the  following  cafes,  viz.  of 

Weftbury  in  1728,  z\  Journ.  192.  Where 
the  original  petition  having  been  prefented  by 
two  perfons,  one  of  whonr  died  before  the  fol- 
lowing feflion,  and  the  petition  being  renewed 
in  the  names  of  both,  but  figned  only  by  the 
furvivor,  the  Commjtteewas  ordered  to  pro- 
ceed upon  tlie  petition,  as  far  as  it  related  to 
the  latter. 

Wells 
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Welk  10  1748,  25  Journ.  450,  660.  which 
vas  the  fame  cafe  as  the  preceding ;  except  that 
it  may  be  iDferred  from  it,  that  the  peiiba  who 
iid  not  fign  the  petition,  was  living. 

Bridport  tit  1728,  ai  Journ.  C17,  ooj,  395). 
Where  a  petition,  which  had  been  prdented  by. 
two  candidates,  was  renewed  in  the  ftdlowii^ 
refEon  by  one  -,  and  another  renewed  by  thirtcea 
dedors,  out  of  GAtcn  ivho  bad  f/tdaatd  the 
original  petition.  It  does  not  appear  that  any 
notice  was  taken  of  the  renewal  of  d^eie  peti- 
tioos,  or  any  obje^ons  made  to  dieou  (C«) 

And  they  obferved.  That  upon  referring  to 

the  cafe  of  Dumbarton  diftridl,  ai  Journ.  375. 

in  which  a  report  is  nnuie,  to  the  Houfe  of  that 

caie,  it  appeared  that  a  great  number  dfperfons, 

who  bad  not  ftgned  the  original  petinon,  (igned 

die  renewed  one  i  but  though  this  was  a  material 

alteration  in  the  manner  of  figning,  the  Houie 

did  not  pais  any  cenfure  on  the  parties,  nor  rgeft 

the  petition  for  this  cauie.     The  petition  was 

indeed  rcj^ftcd  :  but  it  was  exprcfsly  refolved  to 

bcdiffcrcRt  '^n  fuhfiame  from  the  original  petition. 

And  ever  V.  rhat  petition  had  been  rge<S:ed  for 

die  additjorii/;  Ugnature,  it  could  not  have  affected 

the  prdc;*:   cafcj  in  which  no  new  Cgnaturcs 

were  act::cd;    out  only  former  names  omitted, 

fix}m  a  ;:t:::.C;^  which  continued   the  fame  in 

fubJbr/cr^.     T.-^c  in  the  cafe  of  Wooton  Ballet, 

Che 
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the  petition  was  not  figned  by  the  petitioner  i 
Which  being  contrary  to  a  general  rule  of  the 
Houfe  *,  the  petition  would  of  courfe  have  been 
rejedted,  if  the  party  had  not  withdrawn  it. 

The  counfel  for  the  fitting  menoBcrs  obfervcd, 
That  thcfe  cafes  did  not  relate  to  the  queftion, 
as  they  urged  it ;  which  was,  whether  the  fraud 
pradifed  upon  the  Houfe  by  the  petitioners,  or 
on  their  behalf,  was  not  a  matter  fufficient  to 
vitiate  and  annul  the  petition  itfelf. 

It  would  be  ufelefs  to  ftate  the  particulars  of 
the  evidence  produced  oh  both  fides,  upon  diis 
queftion.  Many  witnefles  were  examined  j  whofc 
evidence  in  fome  refpefts  was  contradiftory : 
And  the  decifion  of  the  Committee  was  formed 
as  a  verdid  of  faft  alone,  upon  the  credit  of 
the  feveral  teftimonies.  They  feem  to  have 
confidcred  the  fitting  members,  as  having  failed 
in  cftablifliing  thofe  points,  upon  which  they 
founded  their  objeftions  to  the  petition.  For 
after  hearing  the  obfervations  of  counfel,  upon 
the  evidence  on  both  fides,  they  refolved 

TiuU  tbc  /c*///u.v.-rj  /?»^.vA/  proceed  to  prove  the 
eiiiegiiihHS  of  their  pets:icn. 

Sutc  of  the  Caic.  Hereupon  the  general  merits 

of  the  petition  were  ftjted  by  the 

•^  17  ]oi;:c,  4^i,  4>;,  j^cJ*  c^u  40c,  :^i,  in  the 

-  ,  coun- 
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counfel.  The  conclufion  to  which  they  pointedj 
was  fimidy  to  prove  the  fitting  members  guilty 
of  bribery,  by  themfelves  or  their  agents,  and. 
their  elections  therefore  void.  For  as  to  the 
number  of  votes  for  the  deceafed  candidate  Mr. 
Bailey,  there  was  no  difpute.  There  were  oa' 
the  poll  for  Sir  G.  Yonge  350,  for  Sir  G.  Collier 
216,  for  Mr.  Bailey  137. 

The  right  of  voting  in  Honiton,  according 
to  the  refolution  of  the  Houfe  of  december  1 8, 
-1724,  is  in  the  inbabUants  boujekeepers^  common^ 
called  potwallers  *. 

The  charges  againil  the  fitting  members  were 

made  feparately,  and  in  general  without  con^ 

peeling  them  together.     The-  principal  fubje6t 

of  the  evidence  againft  Sir  G.  Yonge,  confided 

of  the  following  circumftances,  viz.  That  in  the 

month  of  february,  ,1784,  when  a  diflblution  of 

parliament  was  much  talked  of,  a  public  notice 

>^as  given  in  the  town,  by  the  bell-man,  that 

Sir  G.  Yonge's  benefaftion  was  ready  to  be 

cliilributed,   at  the  houfe  of  James  Maynard. 

Great  numbers  immediately  fiocked  to  the  place ; 

ifirherc  Maynard  and  fome  other  perlbns  received 

them,    two  at  a  time,  and  prefented  them  in 

general  with  half  a  guinea  a-piece,  in  the  name 

of  Sir  Geo,  Yonge.     The  names  of  thofe  who 

received  the  money,  were  at  the  fame  time 

*  20  Jouni.  366. 

written 


i6o  CASE      XVll 

written  down.  One  man  was  rcfufed  it,  bcltfg 
told  by  Maynard  that  he  was  under  n^^  and 
had  no.  vote. 

There  was  Ukewile  evidence  of  fcveral  inns 
in  the  town  being  open  for  treating  the  voters, 
on  the  ele6tion  day,  and  on  four  or  five  day» 
preceding  it ;  alfo  of  particular  p*onr)ifes  bein^^ 
made  of  money,    of  paying  old  debts,  and  o^ 
other  gratuities,  by  peribns  canvafling  on  behalf 
of  Sir  G.  Yonge,  and  alledged  to  be  his  agents  ^ 
and  of  fome  peribnal  afts  of  bribery  in  this  kincm 
by  himfelf. 

With  refpeft  to  Sir  Geo.  Collier,  the  evidence- 
confifted  chiefly  of  a  few  gifts  and  promiies  c^— 
fmall  fums  of  money,  by  perfons  alledged  to  b*^ 
his  agents  for  the  purpofr.  Some  evidence  o^rf 
treating  was  likewife  offered  againft  him. 

I  avoid  entering  into  further  particulars  of  this 
evidence,  for  reafons  which  the  reader  may  have 
fccn  in  other  parts  of  this  work* 

The  defence  on  the  part  of  Sir  G.  Yonge, 
conlilled  partly  in  difproving  fome  of  the  fafts ; 
and  partly  in  (hewing  that  they  were  not  brought 
home  to  bimfeif  by  proof  of  agency,  or  of  any 
conneftion  between  him  and  the  perfons  men- 
tioned. And  alfo,  with  refpect  to  the  general 
dillribution  of  the  half  guineas,  it  was  further 
alledged,  that  it  was  a  charitable  donation  in  the 
fcvcrcll  weather  of  the  winter ;  not  intended  for 
3  ele&ion 
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eleftion  purpofes,  becaufe  parliament  was  then 
fitting,  and  a  d^fiblucion  far  off :  and  that  there 
'  was  no  cxpcftation  of  their  voting,  in  return  for 
the  favour,  held  out  to  the  inhabitants  who  re* 
ceived  it.  In  fupport  of  this  argument,  it  was 
added.  That  Sir  G.  Yonge  had  a  great  eftate, 
and  his  principal  reGdencedn  the  neighbourhood ; 
had  reprefented  the  town  in  many  fucceflivc 
parliaments,  and  was  of  a  family  long  refpefted 
there ;  fcveral  generations  of  which  had  repre- 
fented Honiton ;  fo  that  it  was  more  juft  and 
reafbnable  to  fuppofe  his  bounty  fpontaneous, 
and  charitably  direfted  to  the  diftreffes  of  the 
inhabitants,  at  fuch  a  feafon :  That  in  a  town 
where  the  right  of  voting  is  fo  'general,  the 
greater  number  of  perfons  fo  benefitted,  muft 
Ueccffarily  be  voters. 

The  counfel  for  the  petitioners  argued  from 

the  time,  and  other  relative  circumftances  of  the 

fa£t;    from   fubfequent  references  to   it  in  the 

prefence  of  Sir  G.  Yonge,  at  the  eleftion,  and 

£-om  the  general  underftanding  of  the  voters, 

that  it  could  bear  no  other  conflruftion,  than 

that  of  a  comprehenfive  aft  of  bribery  of  the 

whole  town  J  and  that  it  was  direfted  by  the 

fitting  member  to  thb  end  only. 

On  the  part  of  Sir  G.  Collier,  the  defence  was  of 
the  fame  fort ;  an  endeavour  to  refute  the  charge, 
by  fliewing  the  weaknefs,  or  inconfiftency  of  the 

Vol,  III,  M  evidence. 


}6z  CASE      XVIL 

evidence ;  or  by  denying  the  conneftion  between 
hinafelf  and  the  perfons  fpoken  of  as  his  agents. 
The  Committee  adopted  the  conftrudions 
and  arguments  in  favour  of  the  fitting  members, 
and  determined  generally 

^al  they  were  duly  eleSeJ. 
Of  which  refolution  the  Chairman  informed  the 
Houfe  on  thurfday,  fcbruary  23. 


NOTES 

ON    Ttf  K    C  ASB   or 

H      O      N      I      T      O      N, 

PAGE  148.  (A.)  The  cafe  of  Honitoh  here 
mentioned,  defefves  to  be  more  particularly  known  ^ 
1  have  taken  the  following  account  of  it,  from  the 
minutes  of  the  Committees  and  the  Journals. 

Aftejc  the  general  eleSion  in  1780,  Sir  Geo.  Yonge 
and  Alexander  M^Leod,  Efqj  were  returned*  Mf. 
Lawrence  Cox,  the  other  candidate*  and  fome  ele^rs 
on  his  fide,  petitioned  againft  M*Leod's  return  *.  Mr. 
Cox  afterwards  requefted,  and  obtained,  leave  to  with- 
draw his  petition  f.     That  of  the  electors  alone  re- 

*  1%  Joum.  49.  i  lb.  298. 

mained 
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C 

i  for  trial ;  which  contained  difFcrent  charges  of* 
f  againft  M^Leod,  and  nothing  elfe. 
5  Committee  upon  this  petition  met  march  2i> 
and  concluded  the  trial  on  the  27th  following, 
they  determined.  That  Mr.  M^Leod  was  not 
le^ed :  That  Mr.  Cox  was  not  duly  elefted  : 
rhat  the  ele£Hoit  was  ^*  void  with  re(pc£l  to  one 
burgeffes  ♦." 

lew  election  being  ordered  to  fupply  the  vacancy, 
l*Leod  was  again  a  candidate.  Mr.  Wilkinfon 
d  him  and  was  returned.  There  were  two 
•ns  againft  him  ;  f  one  by  Mr.  M^Letod,  another' 
t&ors  in  his  intereft.  The  Committee  upon 
f>etitions  met  fcbruary  13,  1782,  confifting  of 
lowing  members,  viz. 


Charles  P.obinfon,  Efq;  Chairman. 

William  Adam,  Efq; 
William  Baker,  Efq; 


J-  Nominees. 


William  Adam,  Efq;  J 

WiUiam  Baker,  Efq; 
Maitland  Sir  Horace  Mann 

Duncannoh  James  Martin,  Efq; 

as  Stanley,  Efqj  Thomas  Whithigre,  Efq; 

roes  Penny  man  Sir  WillianV  Middleton 

Trevanion,  Efq;  Henry  Rawlinfon,  Efq; 

rd  James  Eliot,  Efq;     Sir  George  Warren.  . 

s.  Beafbroft  and  Lee  were  counfel  for  Mr. 
Leod,  and  Mr.  Anftruther  for  the  eledors. 
firs.  Ardeu  and  Burke  for  the  fitting  member. 

I  Jouriu  320.  +  lb.  597,  614; 

he  fame  member  had  been  named  by  Mr.  M'Leod,  to 

n  iitt  ioaoa  Committee.    38  Joum.  500. 

M  2  As 
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As  foon  as  the  petitioner's  counfel  had  opened  the 
cafe,  (comprehending  various  objed^ions  to  the  votes, 
and  charges  of  bribery  and  threats  againftthe  fitting 
member)  the  counfel  for  the  latter,  objeaed  to  Mr. 
M^Leod's  going  into  any  evidence  of  his  cafe ;  con- 
tending.  That  his  former  return  had  been  avoided  for 
bribery  at  that  eledlion,  and  that  he  was  therefore  in- 
eligible to  fupply  the  vacancy.  To  fubftantiatc  which, 
they  offered  in  evidence  the  tninutes  of  the  former 
Committee. 

In  anfwer  to  this  objeSion,  the  petitioners  argued, 
That  the  fitting  member  had  no  right  fo  to  interrupt: 
the  due  courfe  of  proceeding,  and  that  the  Committee 
were  bound  in  juftice  and  duty,  to  hear  the  whde  ci 
their  cafe,  before  the  other  party  could  be  admitted  to 
ftate  his  defence.     In  the  reply,  Mr.  Arden  contended 
further,  That  the  eledlors   petitioning    in  favour  a^ 
M*Leod,  had  no  right  to  enter  upon  the  ftate  of  th^ 
votes  on  the  poll :  Becaufe,  even  if  they  fhould  fuc^ — 
cccd  in  reducing  Wilkinfon's  numbers  to  a  minoritjf^^ 
it  would  not  avail  the  candidate  for  whom  they  peti— ^ 
tioncd  :    That  they  could  only  proceed  upon  thofi^ 
paits  of  their  petition,  which  accufed  the  fitting  member 
of  bribery. 

The  Committee  refolved,  That  the  fitting  member 
might  proceed  to  produce  evidence  of  the  ineligibility  of 
Mr.  M^Leod. 

Hereupon  the  counfel,  after  ftating  their  arguments 
upon  the  legal  comcqucnces  of  their  evidence,  pro- 
duced the  petition  againil  the  return  in  1780,  and  the 
minutes  of  the  proceedings  of  the  former  Committee, 
with  the  determination  upon  it.  1  hey  then  called  t 
Witnvfs,  whi^  was  proceeding  to  relate  the  circum- 

ftances 
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fiances  of  the  bribery,  when  the  court  direSed  the 
counfel  to  withdraw ;  and  refolved.  That  they  Jbould  not 
tnter  into  parole  evidence^  of  the  bribery  which  pajfed  at 
the  general  eleSfion^  on  the  part  of  Mr.  M^Leod. 

The  counfel  for  M*Leod  were  then  heard,  in  fupport 
of  dieir  client's  eligibility,  and  the  other  fide  replied : 
After  which  the  court  refolved,  "  That  the^  Committee 
who  were  appointed  to  confider  the  former  petition^  [de- 
fcribing  it]  having  declared  the  eleSlion  of  Alexander 
M'Leodj  Efqi  voidj  {the  fa  id  petition  containing  no  other 
allegations  than  of  bribery  and  corrupt  practices)  it  is  the 
opinion  of  this  Committee^  That  the  faid  ele^ion  was 
declared  void  for  bribery  and  corrupt  pra^ices  only, "  And 
"  That  the  faid  Alexander  A^Leod  was  not  eligiblcy  to 
fill  the  vacancy  occajioned  by  the  faid  rcfolution,^^ 

When  the  counfel  were  informed  of  thcfe  refolu- 

tions,  thofe  on  the,  part  of  M*Leod  dcfired  to  know, 

whether  he  might  proceed  upon  the  allegations  of  his 

petition.     The  Committee  deliberated,  and  refolved, 

TTjat  the  counfel  for  the  eleFlors  of  Honiton  Jhould  proceed 

to  prove  the  allegations  of  their  petition  :  Mr.  M^Leod 

not  being  permitted  to  prove  the  allegations  of  his  petition. 

Mr.   Anftruthcr  accordingly  proceeded   to  ftate  the 

cafe   of  his  clients,    confifting  chiefly  of  charges  of 

bribery ;  and  contended  for  a  right  to  difputc  the  ftate 

of  the  poll,  and  the  legality  of  the  votes  for  the  fitting 

member  ;  and  at  the  clofe  of  the  fame  day,  detailed  his 

particular  objedions  to  them.     But  on  the  next  day, 

when  the  evidence  upon  the  charge  of  bribery  was 

finilhed,  he  declined  entering  upon  h|s  objections  to 

the  ftate  of  the  poll,  relying  upon  the  cfFe£l  of  the 

other  evidence  ;  upon  which  he  made  his  obfervations 

and  concluded.    The  cafe  of  the  fitting  member  began 

M  3  and 
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and  ended,  en  the  foUowlng  day  ;  and  the  court  de- 
tennined  7?j-  le  zcss  duly  clcSid.  ^ 

TTie  Colchcfter  cafe  of  1782,  having  a  relation  tQ 
the  fubjc*3   of  the  argument,    upon  which  that  of 
Honiton  was  introduced  by  the  counfel,  I  have  likc- 
wiie  extraded  the  follov/ing  account  of  that  cafe,  firoDl 
the  minutes  cf  the  Committee  and  the  Journals. 

The  death  of  Mr.  J.  Martin  Rebow  during  the  rece^ 
of  parliament  ia  1781,  occafioned  a  vacancy  for  th.S 
borough.  The  canJidstes  to  fupply  it  were  Mr.  Potlt  - 
and  Commodore  A:Iicck  (at  that  time  abroad] ;  tfcrr 
former  of  whom  was  returned.  Some  eledors,  in  tbd 
intereft  of  the  latter,  petitioned  againft  the  returh  f 
The  Committee  for  the  trial  of  this  petition,  m — * 

upon  the  6th  of  february  17S2,  and  confuted  of  t^^ 

following  members,  viz. 

Lord  Lewifham,  0)airman* 

B.  Gafco3'ne,  Efq;  1  x-    - 
ryrc/  €  hominen. 

Larl  of  Surrey  3 

Lord  Gallway  Hon.  Charles  Phipps 

William  Strahan,  Efq;  Hon.  George  Percival 

Wm.  R.  Rumbold,  Efq;  Lord  Maiden 

Jn.  Wm.  Egerton,  Efq;  Sir  F.  Sykes 

John  Lowther,  Efq;  Martin  Fonnereau,  Efij; 

Hon.  G.  A.  North  Hon.  N.  Curzon. 

Meflrs.  Bcarcroft  and  Lee  were  counfel. for  the  pcti* 
tioners ;  and  MefTrs.  Pcckham  and  Erfkine  for  die 
^tting  member. 

*  38  Joom.  798.  +  lb.  597. 

.   1   "'  The 
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The  numbers  on  the  poll  were  639  for  Potter,  and 

571  for  Alfieck. 
After  the  petitioners  had  finiflied  their  cafe,  and  the 

iitting  member**  counfel  had  opened  his  defence,  the 
latter  called  upon  the  petitioners,  to  produce  Com«> 
modore  Affleck's  qualificatioi).  *  [He  was  at  that  time 
likewile  out  of  the  kingdom.]  The  petitioners  ad- 
mitted, that  tliey  had  been  duly  ferved  with  notice  for 
diat  purpofe  *,  but  declined  to  produce  it ;  and  con- 
tended th?t  under  the  circumftances  of  the  cafe,  1% 
ought  not  to  be  requtred  of  them  ;  jthat  their  candi-^ 
date's  continued  abfence  out  of  the  realm,  at  and  fince 
die  ele£hon,  neceiTarily  excufed  them  from  com- 
plying wijth  the  orders  of  the  Houfe,  refpefting  the 

qualification.     The  fitting  member's  cognfel,  on  the 

ether  hand,  infifted  upon  the  neceiSty  of  it ;  and  eacli 
party  maintained  their  points  in  arguments  at' length. 
The  Committee  deliberated  upon  them  and  rcfolved 
imanimoufly 

TT?at  in  thatjlage  of  the  proceedings  it  was  not  necef- 
fhry  to  inquire  into  the  qualification  of  Commodore  Jffieckf 

-  The  fitting  member's  cafe  then  proceeded,  and 
when  both  were  finiflied,  the  court,  after  employing 
three  days  in  deliberating  upon  the  merits  of  the 
^le£tion,  refolved 

That  the  fitting  r^ember  Jhould  not  be  permitted  to  go 

into  Commodore  jlffleck^s  qualification  ;    he  having  been 

fibroad  at  the  time  of  the  eleSfion^  and  having  continued 

in  the  fVeft- Indies  ever  fince, 
Refolutions  the/i  pa/Fed,  that  he  was  duly  elected, 

jMid  that  Mr.  Potter  was  not  f* 

*  See  vol.  I.  42o«  422^  ^c.^nd  H^te  fi^  p.  449* 

♦  38  Joum,  864. 

M  4  Pa, 
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Pa.  152.  (B.)  As  ikr  as  I  have  had  occafi 
read  the  journals,  I  have  reaTon  to  think  this  obi 
tion  true.  The  fpecial  reference  of  fuch  inquir 
the  old  eledion  Committees,  has  generally  bee 
cafioned  by  fome  fuggeftion  in  the  Houfe,  of  part 
circumftances  making  it  neceflary ;  either  at  the 
of  the  prefenting  and  reading  the  petitions,  or 
wards,  as  thofe  circumftances  might  be  known  t 
parties  interefted. 

In  1706,  at  the  beginning  of  the  feffion,  (whic 
the  fecond  of  that  parliament,}  the  Houfe  pa 
general  order  to  the  ele£lion  Committee,  upon  rei 
petitions,  in  thefe  words,  "  That  it  be  an  inftn 
to  the  Committee  of  privileges  and  elections 
before  they  proceed  to  inquire  into  the  merits  of  anj 
tion,  prefented  to  the  Houfe  this  feflion  tou 
eledions,  they  do  examine  whether  they  be  the 
in  fubftance,  with  fuch  as  were  prefented  the  lafl  i 
of  parliament."  See  15  journ.  2ii.  This  relate 
to  the  J  uh/iance  of  the  petitions. 

In  the  beginning  of  the  fecond  feffion,  of  the 
liament  which  was  called  in  1708,  the  Journal 
eight  renewed  election  petitions  :  After  the  refc 
of  which  to  the  Committee,  it  is  "  Ordered,  T 
be  an  inftrudlion  to  the  faid  Committee,  that  th 
examine  whether  the  petitions  to  them  referre 
thefamey  and  figned  by  the  Jame  parties^  as  thofe 
fented  the  laft  feffion  of  parliament  ♦."  I  fhoulc 
underftood  this  order,  to  relate  only  to  the  above 
tioncd  eight  petitions,  immediately  preceding  it^ 
j6  Journ.   213.)     But  it  appears  to  have  bee 

•  16  Journ.  213,  222. 
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tended  generally,  for  all  renewed  petitions  of  the 
leffion  i  for  the  Committee^  in  reporting  the  cafe  of  a 
petition  prefented  to  the  Houfe  after  this  order,  con- 
Uderitfo.  Thefe,  I  believe,  are  the  only  two  in- 
fiances  of  fuch  general  inftru(5tions  to  the  ele^Uon 
Committees. 

In  32  Journ.  257.  in  the  order  for  withdrawing  an 
dedion  petition,   which  had  been  the  fubje£t  of  a 
ij)ecial  reference,  as  to  the  manner  of  fignihg  it,  the 
fcnn  is  particularly  exprefSve  of  the  fenfe  of  the 
Houfe,  that  fuch  inquiries  are  wholly  diftindl  from  the 
mtter  of  the  petition.     After  the  order  in  the  com- 
mon form,  for  leave  to  withdraw  the  petition,  it  is 
**  Ordered,    That  the  Committee  of   privileges  and 
cledions  be  difcharged,  from  proceeding  upon  the  matter 
of  the  (aid  petition  -,  and  alfo  from  examining  into  the 
manner  of  procuring  and  figning  the  fame.'' 

The  fame  cafe  (which  is  that  of  Poole)  ferves  to 
fticw,  that  the  Houfe  confiders  a  petition  of  eleSors, 
againft  a  candidate  whofe  return  they  have  figned,  to 
l^€  improper.     32  Journ.  85. 

Pa.  157.  (C.)  To  thefe  cafes  the  reader  may  add 
^he  following,  of  Leftwithiel  and  Cirencefter,  from 
^6  Journ.  222. 

**  Mr.  Compton  reported  from  the  Committee  of 

privileges  and  cledions,    the  matter  relating  to  the 

^^riation  in  the  figning  the  petitions,    prefented  to 

^e  Houfe  this  feifion,  from  thofe  prefented  the  lafl: 

*^ffion,  complaining  of  an  undue  eleftion  and  return, 

for  the  borough  of  Leftwithiel  in  the  county  of  Corn* 

^allj  and  Cirencefter,  in  the  county  of  Gloucefter  ; 

'V^hich  report  &c.  is  as  followcth  j  viz, 

«  That 
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^  That  the  Committee,  purfuant  to  the  InftruftioQ 
given  them,  (to  examine  whether  the  petitions  to 
^m  referred,  be  the  fame,  and  figned  by  the  feme 
mrties)  have  examined  the  iaid  petitions,  and  find 
tbem  all  agree  with  the  petitions  prefented  }aft  feffioDj 
|>ut  two,  viz. 

*^  The  petition  of  the  chief  magtftrates  and  affift^ 
ants,  ^  f  the  boroug  t  of  Leftwitiiiel,  complaining  of  axi^ 
findue  eleAion  and  return  of  James  Kendall  and  Jofepfei 
Addifon,  Efqrs.  prefented  the  laft  feffion,  was  iign^«l 
\j  IViUiam  TafrcU^  and  eighteen  other  perfons  ;  am.^ 
the  petition,  under  the  (ame  tide,  prefented  this  feffior^ 
is  figned  by  the  fame  eighteen  perfons,  wi^oot  tlm^ 
fiiid  WiUiitm  Taprtli. 

«  And  he  petition  of  feveral  of  the  inhabitants  o/ 
Ae  borough  of  •Cirencefter,  complaining  of  an  undue 
return  of  Charks  Cox  and  Allen  Bathurft,  Efqrs. 
pncfented  tiie  laft  feffion,  was  figned  by  John  Curti^ 
and  Ed^'ard  ButTcr,  and  fourteen  other  perfons ;  and 
the  petition  under  the  fame  til!e,  prefented  this  feffion^ 
is  figricJ  In-  the  Cid  tourtecn  perfons,  without  the  iaid 
John  Curtis  ,ind  Edward  Butler. 

«  Ordered  ■  fT  ihr  Hmfr)  That  the  (aid  Committee 
be  dircAed  to  proceed,  to  hear  the  matter  of  die 
petition,  compLi!;:ng  of  ai^  uadue  election  and  return 
for  the  fa:d  borcugh  of  Lcftwithiel,  and  to  report  the 
fcmc,  with  their  opinion  thereon,  to  the  Houfe,  although 
Willmm  TaproJI,  who  iigned  the  (kid  petition,  is  dead. 

•  Ordered^  That  the  laid  Committee  do  proceed  to 
kear  the  matter  ot  the  petition  of  fe\-eral  of  the  inha- 
Wtams  of  Cirencefter,  in  the  cour.ty  of  Glouccfter, 
«ltb«^igh  ihe  fame  be  not  figned  by  the  perfons  in  the 
fcport  mentioned)  who  figned  the  former  petidon.- 

Thc 
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Tie  following  references  are  added  for  the  reader']^ 
fky  if  he  fhould  have  occafion  to  trace  the  praAice 
pf  the  Hotife,  upon  cafes  of  other  objeAions^  that 
mj  be  raifed  igainft  renewed  petitions,  viz.  Glou- 
cefter,  20  Journ.  2J^  25,  238,  273,  291.  Leominfter| 
18  Joum.  aS,  478, 480,  486.  Wigan,  13  Journ,  5, 
1461 162.  Dartmouth,  12  Journ.  352.  13  Journ,  7^ 
Fowcy,  12  Journ.  352.  13  Journ.  4,  9,  63.  St. 
Ifes,  12  Journ.  355.  13  Journ.  2^,.  9)  ^2.  MiCchell| 
li  Journ.  3504  13  Journ.  6,  245,  271.  Reading^ 
II  Journ,  351.     13  Jgurn.  ^,  64.    Poole,  J2  Jgurn, 

h  ^57- 
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Thz  CASE  OF  THE  DOUBLE  RETURN 

FOR   THE    BOROUGH     OF 

DOW    N    T    O    N, 

,  In  th^  County  of  Wilts>  in  1785* 


Xhe- Committee  was  chofen  on  Tkurday,  the  17th 

of  februai^y  1785}    and  confifted  of  the  following 
'  members: 

Edward  Phehps,  Efq;  Chairman* 

Abel  Moyfey,  Efq;        ^^^^^^^ 

Wilham  Young,  Efq;  ^ 

*  Sir  W.  Lemon,  Bart.  William  Pracd,  Efq;   . 
Hon.  Richard  Howard  ♦  Fra.  John  Browne,  Efq; 
Thomas  Scott,  Efq;  James  Amyatt,  Efq;     . 
Ger.  Noel  Edwards,  Efq;  William  Drake,  jun.  Efq» 

*  R.  Slater  Milnes,  Efq;  *  Henry  Addington,  Efq; 
Sir  Edmund  Affleck,  Bart.  Sir  John  Miller,  Bart. 

Candidates. 
The  Hon.  Edward  Bouverie,  and  the  Hon.  William 

Seymour  Conway : 
Beth  of  whom  were  returned,   and  for  each  of  ^om 
petitions  were  prefentcd,  by  the  EleSors  in  their 
refpeftive  interefts. 

Counfel. 
For  the  Petitioners  in  behalf  of  Mr.  Bouverie,  Mr. 

Wilfon  and  Mr.  Luders* 

For  the  Petitioners  in  behalf  of  Mr.  Conway,   Mr. 

Piggott  and  Mr.  Douglas. 

*A*.Thofe  fo  marked,  were  members  of  the  former  Downtoa 
Committee. 

I  N 
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T  N  confcquence  of  the  determination  of  the 
-*•  former  Committee,  related  in  p.  264  of  the 
firft  volume,  a  new  eleftion  was  had  on  the  26th 
of  juljr  1784,  to  fopply  the  vacant  place.  The 
tunc  interefts  were  again  oppofed  to  each  other 
in  the  borough.  Mr.  William  S.  Conway  be- 
came a  candidate,  in  the  room  of  his  brother, 
and  was  oppofed  by  Mr.  Bouverie. 

The  contel^  for  the  place  of  returning  officer 
was  renewed.  Mr.  Dagge  again  afted  as  fuch, 
and  took  the  poll.  Mr.  Serle,  on  the  other  fide, 
infifted  upon  the  claim  before  made  by  his  de- 
puty Harrifon,  and  likewifc  took  the  poll.  Vo- 
ters for  both  candidates  tendered  their  votes  to 
each  of  them.  The  numbers  on  the  poll  taken 
by  Dagge,  were  5 1  for  Bouverie,  and  47  for 
Conway,  and  the  former  was  returned  by  him. 
Serle's  poll  had  a  majority  for  Conway^'  whom 
lie  returned. 

There  were  four  petitions  prefented  to  the 
Moufe  upon  thefe  returns  ♦.  The  firft,  by  free- 
holders on  the  fide  of  Mr.  Bouverie,  complained 
of  Serle's  having  interrupted  the  poll  taken  by 
Dagge,  and  of  his  afting  as  returning  officer,  in 
defiance  of  the  determination  of  the  former 
Committee,  which  had  confirmed  Mr.  Dagge's 

•  40  Jotim.  466,  7, 
9  appoint- 
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appointment  tfo  his  office :  And  prayed  that  thtr 
return  might  be  taken  off  the  file.     The  fecond 
petition,  by  other  freeholders  on  the  faine  lide^ 
alledgcd  that  Mr.  Bouveric  had  a  clear  majority 
of  legal  votes,    and  was  duly  returned  by  Afi* 
proper  officer^  Mr.  Dagge :  That  Scrlc  had  il- 
legally taken  upon  himfelf  to  a£b  as  retyrning 
officer,  and  without  rights  to  admit  and  rejcft 
votes  for  the  two  parties,  and  to  return  Mr.  Con- 
way, to  the  prejudice  of  the  petitioners.     The 
third  petition,  by  two  freeholders,   Charles  Hill 
and  James  Milktt,   was  confined  to  their  own! 
Votes,  tendered  for  Bouverie,  which,  they  com- 
plained,  had   been  improperly   rejefted.     The 
fourth,  by  freeholders  on  the  fide  of  Conway,  aI-» 
Icdged  that  votes  for  him  had  been  illegally  rc- 
jcfted  by  Serle ;  and  illegal  votes  for  Bouverie 
received ;   and  complained  of  Daggers  return  of 
Botiverie,  as  illegally  made,  upon  an  unjuft  ad- 
miffion  and  rejeftion  of  votes.     And  it  con- 
cluded with  a  charge  of  bribery  againft  Bouverie.* 
Mr.  Conway  himfelf  had  petitioned  in  the  for- 
mer feffion,  but  did  not  renew  his  petition  *. 

Both  returns  were  annexed  to  the  writ.  That 
of  Mr.  Bouverie  being  firft,  his  counfcl  were 
going  to  begin,  according  to  the  (landing  ordei* 
of  march  18,  1728,  recited  in  the  firft  volume, 
pa.  76 :   But  they  were  ftopped  by  thofc  of  the 

*  40  Jounu  445, 

other 
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odier  fidC|  who  rclinquiftied  the  claim  of  Mr* 

Serlc  to  be  returning  officer,  in  right  of  his  of- 

ficc^    They  faid,  they  declined  to  enter  upon 

this  queftion,  from  motives  of  convenience,  and 

to  lave  time  -,  protefting,  however,  that  the  right 

w^s  not  abandoned  ♦.     The  pioceedi.igs  of  the 

^^lafe,  therefore,  were  confined  to  the  poll  taken 

*^y  Mr.  Dagge,  in  the  fame  manner  as  if  thcrre 

'^^id  been  no  other ;    and  Mr*  Conway's  counfel 

*^^gan,  as  for  a  petitioner. 

The  cafe  being  relieved  from  this  preliminary 
^Xsellion^  was  of  the  fame  fort  as  the  lad,  upon 
^^e  merits  of  the  eleftion*  Mr.  Conway  ob- 
3^ftcd  to  33  votes  for  his  opponent^  and  con^ 
tended  to  have  1 5  added  to  his  own* 

The  event  of  this  trial  having  prevented  tho 
^ourt  from  deciding  upon  the  merits  of  the  par- 
ocular  votes,  I  fhall  not  enter  into  the  detail  of 
tbem.  Mr.  Conway  brought  forward  again  thofe 
qucftions,  which  are  difcuflcd  in  the  former 
caufe^  in  the  different  objedions  to  his  brother's 
votes  i  to  which  was  now  added  another,  againft 
fcveral  voters  who  derived  their  titles  from  the 
Earl  of  Radnor;  founded  on  the  want  of  a  re- 
conveyance to  his  Lordfhip,  of  the  burgages  in 

•  la  confequence  hereof,  the  Committee,  at  the  conclufion 
ftf  die  caufe,  2gtetd  to  a  refolution  in  favour  of  Dagge ; 
^«rUch  the  Chairman  reported  to  the  Houfe^  together  wiik 
the  determinatioA  on  the  eledion, 

queftion. 


176  ^       C  A    $    E     xviir. . 

queftion,  from  thofe  who  had  voted  at  the  for- 
mer eleftion,  in  right  of  them. 

After  the  general  ftate  of  the  cafe  had  been 
opened,    Mr.    Conway's*  counfel    propofcd  to 
the  Court,   to  proceed  upon  the  trial,   by  de- 
ciding upon  each  vote  or  cafe,   as  it  fhould  be 
brought  forward,    in   the   manner  ,of  feparatc 
caufes ;   alledging  that  this  method  would  tend 
to  the  convenience  of  the  Committee,    as  wcU 
as  that  of  the  parties,  to  whom  it  might  be  very 
beneficial,  in  fdving  time  and  expence :  Becaufc 
fuch  decifions  would  not  only  ferve  as  guides  to 
them,  in  the  fubfequent  cafes,  but  would  likcwxf^ 
tnable  both  fides  to  know  exaftly  their  circurn- 
ftances:  And  the  fitting  member*,  when  en- 
tering upon  his  cafe,  would  fee  precifely  wha  c: 
he  would  have   to  encounter,    and  whether  iC^ 
might  be  worth  his  while  to  attempt  it  or  not^ 
On  the  other  fide,  this  courfe  was  objefted  to, 
as  unufual,  and  particularly  inconvenient  to  Mr. 
Bouverie,  who  was  not  prepared  for  it,  by  hav- 
ing the  necefTary  evidence  in  readinefs :  And  as 
far  as  the  propofal  had  in  view  any  particular 
benefit  to  him,  his  counfel  faid,  they  very  rea- 
dily  declined   it^     The   Committee  hereupon 
refolved, 

.  •  I  ufc  this  phnfc,  although  not  ftriftly  proper,  becaole 
more  confooant  to  the  order  of  proceeding,  after  Mr.  Con- 
way's flibmiffion  to  the  return, 

rbat 
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^Tuii  the  counfel  on  the  part  of  Mr.  Conway 
^fibould  go  through  their  whole  cafe. 

The  counfel  for  Conway  having  finiflied  their 
^afc  on  the  25th  of  february,    Mr.  Bouverie's 
opened  theirs  in  anfwer  to  it ;   which  was  like- 
wife  of  the  fame  kind,  as  upon  the  fAmer  trial. 
They  alfo  dated  objeftions  to  twelve  of  Mr.  Con- 
Way's  votes.     In  the  courfe  of  the  evidence  on 
their  fide,  they  produced  the  deeds  to  fubftan- 
tiate  thofe  voters,  to  whom  the  objeftion  was 
railed,  upon  the  want  of  a  conveyance  to  Lord 
Radnor.  .  The  evidence  was  objefted  to.     The 
circumftances  of  the  cafe  were  as  follows : 

The  Earl  of  Radnor  had  conveyed  to  the  vb- 
"Tcrs  in  queftion,   the  burgages  for  which  they 
•voted ;  and  his  title  was  founded  on  the  deeds 
above  mentioned  ;   being  a  conveyance  by  leafe 
and  releafe  of  the  16th  and  17th  of  July,    made 
between  W.  Scott,  LL.  D.  and  eighteen  others, 
(voters)  of  the  one  part,  and  the  Earl  of  the 
other.     The  leafe  witncffed,  That,  in  confidera- 
tion  of  5  s.  they  the  faid  W.  Scott,  &c.  bar- 
gained  and   fold   to  Lord  Radfior,    all   thofe 
^heir  and  each  and  every  of  their  feveral  mef- 
Xliages  or  tenements,  burgages,  lands,  hcreciita- 
%nents  and  premifes,   fituate  in  Downton,    to- 
^pther  with  all  ways,  &c.  for  a  year ;  paying  a 
yeppcr-corn  at  the  end  thereof:  To  the  intent. 
Vol.  in.  N  &c. 
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&c.  (&  tbi  ujualform  of  refereua  H  tbiJUUgtidf 
ufes.)  The  releafc  followed  the  kafe  in  the 
common  form  j  the  word3  being,  "  do  and  each 
and  every  of  them  doth  grant,  bargain,  fell, 
alien,  releafc  and  confirm,,  &c.  to  Lord  Rad- 
nor, his  heirs  and  afligns/*  Both  the  kafc  and 
rclcafe  bore  th«  ufual  (lamps,  required  for  one 
deed.  If  this  conveyance  was  not  admtffihle  in 
evidence.  Lord  Radnor's  title,  and  confequently 
that  of  the  voters  who  derived  one  from  him, 
was  infufficient. 

The  counfel  for  Conway  contended.  That, 
according  to  the  ftamp  a£ts,  and  particularly  the 
flat.  I  Ann,  ft.  i.  ch.  22.  f.  2.  and  12  Ann.  ft* 
2.  ch,  9.  fed.  2i>  24,  25.  thefe  deeds  were  void, 
as  not  being  duly  ftamped.  The  claufcs  of  the 
ftatutes  referred  to  are  in  thefe  words  : 

Stat.  I  Ann.  ft.  i.  ch.  22.  f.  2.  "  That  if  any 
perfon  or  perfons,  at  any  time  after  the  faid  25th  day 
of  march  r703,  fhall  write  or  ingrofs,  or  caufe  to  be 
written  or  ingroffed,  either  the  whole  or  any  part  of 
any  writ,  mandate,  bond,  affidavit,  or  other  writings 
matter  or  thing  whatfoever,  in  refpe<£l  whereof  any  duty 
If  payable  by  the  £iid  ads,  or  any  of  them,  in  the 
whole  or  any  part  of  any  piece  of  vellum,  parchment^ 
or  paper,  whereon  there  ftiall  have  been  before  writ- 
ten any  other  writ,  bond,  mandate,  affidavit,  or  other 
matter  or  thing,  in  rcfpeft  whereof  any  dtity  was  pay- 
able by  the  feid  adls,  or  any  of  them,  before  fuch  vel- 
lum,  parchment^  or  pape^,  j(haU  have   been  agaiiv 

marked 
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marled  or  ftaihped  according  to  the  faid  a£l$ ;  or  fhail 
fraudulently  erafe  or  fcrape  out,  or  caufe  to  be  erafed 
or  £c:raped  out,  the  name  or  names  of  any  perfon  or 
perfbns,  or  any  fum,  date,  or  other  thing  written  in 
fucliwrit,  mandate,  affidavit,  bond,  or  other  writing, 
ov Slater,  or  thing,  as  aforefaid ;  or  fraudulently  cut,  tear, 
or  get  off  any  mark  or  ft  amp  from  ;:ny  piece  of  vel- 
l^«xi,  parchment,  or  paper,  or  any  part  thereof,  with 
in^^nt  to  ufe  fuch  ftamp  or  mark  for  any  other  writing, 
matter,  or  thing,  in  refpedl  whereof  any  duty  fliall  be 
payable  by  virtue  of  the  faid  afts,  or  any  of  them  ; 
^at  then  fo  often,  and  in  every  fuch  cafe,  every  per- 
«>n  fo  offending  in  any  of  the  particulars  before  men- 
^oned,  (hall,  for  every  fuch  offence,  forfeit  the  fum  of 
^^enty  pounds,  with  full  cofts  of  fuit.'* 

Stat.  12  Ann.  ft»  2.  ch.  9.  feft.  2i,     "  That  there 

**^1  be,  throughout  the  kingdom  of  Great  Britain, 

'^ifcd,  levied)  collected,  and  paid  to  and  for  the  ufe 

^^  her  Majefty,  her  heirs  and  fucceffors,  for  the  feve- 

^  and  rcfpe&ive  matters  and  things  herein  after  men- 

^'oned,  which  at  any  time  or  times  within  or  during 

^e  term  of  two  and  thirty  years,  to  be  reckoned  from 

the  (aid  2d  day  of  auguft  17 14,   fhall  be  ingroffed  or 

Written  (over  and  above  the  rates,  duties,  and  fums  bf 

"^oncy  now  due  or  payable  to  her  Majefty,  her  heirs 

^^  facceffors,  for  the  fame)^   the  feveral  and  refpec- 

^^^  rates,  duties,  charges,  and  fums  of  money  herein 

^«r  expreffed,  in  h:)anner  following :   That  is  to  fay, 

\^f^  affixing  the  fevtral  dutia  upon  many  different  in- 

^''^'^mnts^   thi  ftatute  proceeds  in  thefe  words^)  **  For 

^^^  ikin  or  piece  of  vellum  or  parchmept,  or  fhect 

^  Pieqe  of  paper,  upon  which  fhall  be  engroffed  or 

^ttea  in  Great  Britain,  any  indenture,  Icafe,  bond, 

N  s^     .  tr 
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or  any  deed  not  hereby  othcn^'ile  charged,  the  fum  of 
fix  pence  fterling  j  except  bail  bonds -and  aflignmcnts 
thereof,    and   indentures    for  binding  poor  pari(h  or 
charity  children  apprentices,  and  fuch  deeds  executed 
in  Scotland,  as  are  charged  with  the  ftamp  duty  of  two 
fliillings  and  three   pence,    by  an  asSb  of  parliament^ 
made   in   the   tenth   year   of  her    prefcnt  Majefty*^ 
reign." 

Seft.  24.  "  That  where  any  more  than  one  o^* 
any  the  njatrcrs  or  things  hereby  charged  with  an^ 
itamp  duty,  ihall  be  ingrolfed,  written,  entred,  or  re 
gittcrcd  upon  one  piece  of  vellum,  parchment,  cm 
paper,  the  laid  rcfpcd^ive  duties  hereby  granted,  (ba^ 
be,  and  hereby  are  charged  upon  every  one  of  fuc 
matters  and  things  rcfpedively." 

Seel.  25.  *'  That  all  vellum,  parchment,  and  p^ 
per,  charged  by  this  adt  with  any  of  the  ftamp  duti^ 
hereby  granted,  which  hath  been,  or  fhall  (before  ^ 
faid  2d  day  of  auguft  17 14),  be  ftampcd  or  markec 
in  purfuance  of  the  former  adts  of  parliament  relatinj 
to  her  Majefty's  ftamp  duties,  or  any  of  them,  (hall 
before  any  of  the  matters  or  things  (in  refpedb  whereo 
any  duty  is  hereby  made  payable),  be  written  or  in- 
groffed  thereupon  (fuch  writing  or  ingrofling  being  al 
any  time  after  the  faid  2d  day  of  auguft  17 14.,  anc 
within  the  faid  term  of  two  and  thirty  years),  b( 
brought  to  the  head  ofHce  for  ftamping  or  markinj 
of  vellum,  parchment,  or  paper,  to  be  ftampcd  o 
marked  with  another  mark  or  ftamp,  over  and  be 
fides  the  marie  or  ftamps  put  or  to  be  put  thereupor 
in  purfuance  of  the  faid  former  acls  of  parliament^  c 
any  of  them;  and  tnat  all  vellum,  paichment,  an 
paper,  which  hath  not  been,  or  fliall  not  (before  th 

(ki 
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/  2d  day  of  auguft  17 14},  be  ftampcd  or  marked  in 
iliance  of  the  faid  former  a£ls,    or  any  of  them, 
U  (before   any   the   matters  or  things,    in  refpcft 
lercof  any  ftamp  duty  is  payable  hereby,  and  by  the 
d  former  afts,  or  any  of  them,    fliall  be  thereupon 
'ittenand  ingroffcd,  fuch  writing  or  ingroffing  being 
^cr  the  faid  2d  day  of  auguft  17x4,   and  within  the 
icJterm  of  two  and  thirty  years),  be  brought  to  the 
^^  head  office^   and  there  marked  or  ftamped  with 
^^  proper  marks  or  ftamps  provided,   ufed,  or  ap- 
^^inted,  and  to  be  provided  or  appointed,  in  purfuance 
'^"  this  aft,  and  of  the  faid  former  a<Sls  of  parliament, 
^^  denote  the  refpe£live  duties  hereby  and  thereby  rc- 
^^cdlivcly  charged  thereupon.     And  that  if  any  of  the 
^^^id  matters  or  things  fo  to  be  ingrofled  or  written  as 
^^Jordaid,  fhall,  during  the  term  laft  mentioned,   be 
-^  ngrofled  or   written,  contrary  to  the  true  intent  and 
^neaning  hereof,  upon  vellum,  parchment,  or  paper,  not 
appearing  to  have  been  duly  marked  or  ftamped  ac- 
cording to  this  ad,  That  then,  and  in  every  fuch  cafe, 
there  (hall  be  due,  anfwered,  and  paid  to  her  Majefty, 
her  heirs  and  fucceflbrs   (over  and  above  the  ftamp 
-  duties  payable  hereby,  and  by  the  faid  former  ads,  or 
any  of  tbeip),  for  every  fuch  matter  and  thing  refpec- 
tivcly,  the  fum  of  five  pounds  ftcrling  ;•  and  that  no 
fuch  matter  or  thing  fhall  be  available  in  law  or  equity, 
or  to  be  given  in  evidence,  or  admitted  m  any  court, 
Xinlefs  as  well  the  faid  duty  hereby  charged  in  refpeft 
thereof,  as  the  faid  fum  of  five  pound?,  fhall  be*  firft 
paid  to  the  ufe  of  her  Mnjefty,  her  heirs  or  fucceflbrs, 
and  a  receipt  produced  for  the  fame,   under  the  hand 
of  the  receiver  general   for   the  time  being  of  the 
AaiDp  duties,  or  of  his  deputy  or  clerk,  and  until  the 
N  3  vellum, 
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vellum,  parchment  and  paper,  upon  which  fuch  mat- 
ter or  thing  is  fo  written  or  ingrofled,  (hall  be  marked 
or  ftamped,  according  to  the  tenor  and  true  meaning 
hereof.  And  the  fail  receiver  general,  and  his  deputy 
or  clerk,  are  hereby  injoincd  and  required,  upon  pay- 
ment or  tender  of  the  faid  duties,  and  ol  the  (aid  fum 
of  five  pounds,  and  fuch  other  fums,  as  by  the  iaid 
former  aSs  are  payable  in  that  behalf,  to  give  a  receipt 
for  fuch  monies ;  and  the  other  proper  officers  are 
thereupon  required,  to  mark  or  ftamp  fuch  matter 
or  thing  with  the  proper  marks  or  ftamps  rcquifitcin 
that  behalf." 


The  argument  for  the  objeftion  was  main- 
tained in  the  following  manner : 

Each  individual,  who  is  a  party  to  this  con- 
veyance, has  conveyed  a  feparate  cftate,  and 
diftin<5k  intereft  from  the  others ;  and  with  which, 
the  reft  of  the  parties  have  no  privity  or  relation. 
Every  one  of  thefe  grants  is  to  be  confidercd  as 
a  feparate  deed  ;  and  if  there  is  not  a  feparate 
ftamp  to  each,  according  to  the  foregoing;  a4th 
fedtion  of  12  Ann.  ftat.  2.  ch.  9.  the  law  is  not 
complied  with,  the  revenue  defrauded,  and  the 
deed  itfclf  void. 

When  any  leafe  is  made  in  writing,  it  muft 
pay  a  certain  duty  to  government;  and  \i  any 
ether  thing  Ihould  be  written  on  the  fame  paper, 
unftamped,  it  is  void,  and  fubjed:  to  the  penalty 
of  the  25th  fedtion  of  the  fame  aft.    Even  if 

the 
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he  deed  (hould  not  be  altogether  and  comptetely 
roid^  yet  it  cannot  be  good  for  more  than  the 
firft  grantor;    though  this  pofirion  is  not  ad- 
mitted :   For  each  ncv^  execution  is  within  the 
provifion  of  t  Ann.  flat.  4.  ch.  22.  f.  2.     If  the 
parties  had  not  all  met  in  the  fanne  place^  there 
muft  have  been  feparate  papers  or  parchments 
kr  them;    and  then  there  could  be  no  doubt 
about  the  proper  flamps.     If  this  evafion  of  the 
ftamp  adlis  fhould  be  effefhial^   one  deed  niay> 
Upon  all  occafions,  be  made  to  ferve  the  pur- 
pofe,  for  a  number  of  eftatcs ;  for  Lord  Radpor 
xnight  as  lawfully  have  conveyed  nineteen  differ- 
ent eftates  to  the  voters,  as  have  received  fuch 
eftates  from  them. 

The  cafe  of  Gilby  and  Lockyer  *,  lately  de- 
cided in  the  court  of  King's  Bench,  on  a  (imilar 
queftion,   contains  a  ftrong  confirmation  of  die 
above  doftrine.     Three  perfons  had  been  held 
to  bail,  in  feparate  actions,  upon  one  affidavit  1 
XxKrkyer  being  named  fecond  in  it.    The  Court 
let  afide  the  proceedings,   and  difcfharged  the 
defendant;    confidering  the  affidavit  void^  as  i 
fraud  upon  the  flamp  duties:   By  which  de* 
<nfion,    the  creditor  was   deprived  of  the  fe- 
eurity  he  had  gained  by  the  arreft.     Judge 
AiWiurf)^  on  this  occafion,   mentioned  a  cal!*^ 

.*  Ooag.  Rep.  ao7«  Tna.  l^f|g^     . 

N  4  whew 


i84  CASE      XVIIL 

where  feveral  perfons,  having  been  admicced  to 
the  freedom  of  a  corporation  upon  one  flamp> 
the  admiflion  of  the  perfon  firft  named  was  held 
to  be  good,  and  all  the  reft  void.  But  the  other 
Judges  did  not  proceed  upon  that  diftindkion  in 
their  judgment. 

In  the  cafe  of  Crooke  and  Davis,  in  Michael- 
mas term  178 1  *,  a  defendant,  who  had  been 
held  to  bail  in  an  aflion  of  debt  upon  a  bond, 
and  alfo  in  another  of  ajfufupfit^  upon  one  afiida- 
vit,  was  difcharged  in  both  adions,  upon  com- 
mon bail,  by  the  fame  court. 

It  may  be  faid,  that  though  the  deeds  might 
not  be  valid,  or  capable  of  being  ufed  in  evi- 
dence now,  yet  if  the  party  will  pay  the  penalty 
impofed  by  the  law,  the  proper  ftamps  may  be 
fixed  upon  the  deed  ftill,  and  then  it  will  be  va- 
lid. But  this  argument  relates  only  to  the  future 
pffeft  of  the  deed ;  and  that  cannot  be  inquired 
into  in  this-  caufe :  Becaufe  the  qucftion  turns 
jupon  the  efFefb  of  the  deed,  on  the  title  of  the 
voters,  at  the  laft  eledion :  And  if  at  the  poll,  the 
deed  could  not  have  been  received  in  evidence,  to 
prove,  the  title,  it  is  equally  defcftive  now.  The 
decifion  of  the  Committee  in  the  cafe  of  Cardigan, 
in  3  Doug,  eleft.  215.  is  in  point  upon  this 
queftionw  .It  paffed  upon  a  fet  of  freemen,  whofe 
admifllons,  though  regular  in  other  refpedts,  were 

•  In  pa.  V7  of  the  Ad(!itions  to  Doug.  Rep. 

3  not 


D  O  W  N  T  O  N,    178^       1S5 

flot  ftampcd  till  after  they  had  voted ;  and  their 
^otes  were  fet  afide. 

Mr.  Bouverie's  counfel  argued  thus,   in  fup- 
port  of  the  deeds. 

The  queftion  is  of  very  extenfive  confequencc, 

^nd  may  affeft  the  greateft  part  of  the  landed 

I>xoperty  in  the  kingdom ;  for  the  deed  is  con- 

^^^rmablc  to  the  praftice,  that  has  long  prevailed 

^^inong  conveyancers,   in  making  family  fettlc- 

^Tnents :  In  which  many  different  eftates,  belong- 

»  xig  to  the  different  parents  or  friends  of  the  par- 

^:  ics,  arc  pafled  by  a  deed  with  oife  (lamp.    Great 

^cr  aution  is  therefore  rieceflary,   in  deciding  upon 

itle  fubjeft.     For  the  conftruftion  contended  for 

^n  the  other  fide,  will  make  the  (lamp  a£ls  a 

iiiarc  to  the  unwary. 

It  will'  hardly  be  denied;  that  the  deed  would 

J^ave  been  good,  before  the  ftamp  a£k.    Lord 

<^okc  (Co.  Lit.  45.  a.)  puts  the  cafe,  of  feveral 

perfons  granting  in  one  conveyance,   and  con- 

15dcrs  how  each  of  them  operates:    Therefore 

he  had  no  doubt,  that  a  deed  like  the  prefent 

'Would  be  good  *.     And  if  fo,  it  muft  be  as  cm 

deed  I 

*  The  following  is  a  copy  of  the  paflage  referred  to  in 
Co.  Lit.  45.  a*  *'  If  two  feveral  tenants  of  feveral  lands,  joia 
^  «  bfe  for  years,  by  deed  indented*  thefe  be  feveral  kafet, 
^  ferczal  confinsatioDS  of  each  of  :them,,  from  whom  na 

intexeft 
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deed;  for  the  number  of  the  parses  does  not 
deer  the  nature  of  a  deed,  neither  can  the  nrolo- 
tude  of  eftates  paflfed  by  it,  render  it  more  dian    1 
one.   The  other  counfel  rely  on  the  words  of  the 
aft,  matters  or  things'^  as  if  the  contract  for  each 
burgage  were  to  be  rated  as  a  feparatc  deed  ^ 
whereas  they  are  all  contained  in  one  deed.    It  ij» 
the  common  praftice  for  a  conveyance  to  contaifl^ 
the  grants  of  many  parties,  having  as  many  fep^i^ 
rate  interefts ;   as  of  a  mortgageor,  mortgagee^ 
^uft'ee,  creditor,  remainder-man  and  rcvcrfioncr 
to  whofe  joint  deed  there  is  never  more  than  on-i. 
ilamp  required*     The   a£b  do  not  require 
ftamp  for  each  grant  j   but  "  for  every  Jkin  c^ 
pece  cf  paper  upon  which  Ihall  be  written  anr^ 
indenture"  &c.    And  the  name  of  the  convcyr— 
ance,  to  which  the  particular  ftamp  is  declarec/ 
necefTary,   is  taken  from  its  general  ufe^  asm* 

intereft  paiKtb,  aod  work  not  by  way  of  coDclofioii  in  any 
ion,  becaufe  feveral  inteitlls  pafs  from  them.  B  tenant  for 
the  life  of  C»  and  he  in  the  remainder  or  rcverfion  in  fee, 
having  feveral  eftates  in  one  and  the  fame  land,  join  in  i 
fcafe  for  years  by  deed  indented.  This  demife  (hall  ^ork  im 
this  fort :  During  the  life  of  C  it  is  the  leafe  of  B,  and  con* 
trmation  of  him  in  reveriion  or  remainder ;  and  after  thft 
^Cpeafc  of  C,  it  is  the  Icafc  of  him  in  the  reverfion  or  re- 
mainder, and  the  confirmation  of  B.  For  feeing  the  leafon 
Intve^fcnrenleftatesy  the  law  (hall  confttue  the  leafe  to  move 
€Mf  toff  both  their  eftat^js  rcfpt^vdy,  and  every  one  to  Ie( 
ikM^wHioh  he  laWfblly  may  lee^;'  and-n<it«  tobe  the  leMconly 
flfPnemmt  for  lifiB^  tnd  the  eonfirmatioq'  of  hint  in  the  ic=r 
mfMii  or  reveriion.'* 

denture^ 
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Jknture^  hinid^  Uafe^  not  from  its  particular  legal 
operation.    In  fome  other  cafes  of  ftamps^  they 
are  defcribed  by  their  quality  and  contents;  as 
in  the  cafe  of  dutchy  grants,  admiffions  to  free- 
dom, affidavits  &c.     This  will  explain  the  dif- 
tin£tion,    inforccd  in   the    cafe  of  Gilby  and 
Lockyer.     The  words  relating  to  affidavits  are 
(in  the  flat.  5  W.  find  M.  ch.  au  f.  3O  thus, 
**  for  every  piece  of  parchment  &c.  on  which 
€Mny  affidavit  (hall  be  ingroITed"  &c.  and  the  flat. 
12  G.  I.  ch.  29.  f.  1.  direfts  that  "  where  the 
plaintiff's  caufe  cf  action  fliall  amount  to  the  fum 
of  ten  pounds,  affidavit  fhall  be  made  and  filed, 
of  fuch  caufe  of  aftion ;  and  for  Jiuh  affidavit" 
the  duty  is  required :  Plainly  alluding  to  a  fcpa- 
ratc  affidavit,  in  every  aftion.     Admiffions  into 
corporadons  are  fpccified  in  the  fame  manner^, 
by  the  words  "  any  entry,  minute,  or  memo- 
randum of  any  admiffion  *  into  any  corpora- 
tion," which  is  meant  of  each  individual  ad*, 
rnitted. 

It  may  be  faid,  that  the  word  Uaje  is  in  th^- 
daufe  in  queftion,  and  that  each  of  thefe  granto» 
makes  a  leafe  in  this  deed :  But  if  the  legal  ope* 
ration  :of  the  deed  is  to  govern,  then  it  may  be 
argued  that  this  in  law  is  no  kaje^  (A)  but  a. 
bargain  and  fale  for  a  term  \  which  nanrTe^.  ac- 
(prding  to  i  Lud«  eleft.  304.   was  originaUj^ 

5  Star*  5  Qe9.  HL  ch.  46.  f.  j. 

given 
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given  to  this  conveyance.  What  difference  can 
be  difcovered  between  the  prefent  cafe,  and  that 
common  one  of  feveral  perfons,  granting  feveral 
intcrefts  in  the  fame  land  by  one  deed  ?  It  is  the 
feveralty  of  the  intereft,  which  makes  the  grants 
feveral,  and  not  the  feparation  of  the  lands. 

Several  obligors  may  become  parties,  joindy 
and  feverally,  in  one  lK)ndj  yet  no  more  than 
one  ftamp  is  ever  required  for  it.     So  of  affidavits, 
in  which  many  pcrfons  join,  and  relate  many    ' 
leparate  fafts;   all  under  one  ftamp.     Yet  in  j 
both  cafes,  they  might,  upon  the  fame  principle,  , 
be  confidered  as  feparate  bonds,   and  feparatc  - 
'affidavits.     The  particular  cafe  of  affidavits  to 
hold  to  bail,  comes  under  a  different  regulation, 
by  which  a  ftamp  is  required  in  every  a6lion 
fivorn  to,  preparatory  to  the  arreft,   as  before' 
mentioned. 

■  The  fraud  and  abufe  lately  complained  of,  and 
which  occafioned  the  aft  19  Geo.  III.  ch.  66/ 
f.  12.  confiftcd  in  the  pradtice  of  attornies,  who* 
wtote  conveyances  on  large  (kins  of  parchment, 
dti  which  was  only  one  ftamp ;  at  the  fame  time 
charging  their  clients,  for  the  expence  of  two  or 
more  flcins  of  the  ordinary  fize,  if  they  contained 
as  much  as  the  ufual  contents  of  fuch  two.  This 
was  prevented;  Yet  not  by  requiring  double 
ffiamps,  but  by  reftraining  the'  excefs  of  the 
attorney's  charge^  in  his  bill  of  cofts. 

The 
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The  foregoing  arguments  are  much  ftrengthcn- 

^^^d  by  the  caic  of  Baker  and  Jardine,  which  was 

^:3k^termincd  in  the  Court  of  King^s  Bench  in 

^^nftcr  Term. 1784.     It  was  an  aftion  brought 

'^zDjr  the  manner  of  a  privateer,  againft  the  owner, 

^br  prize  money,  due  upon  a  vcflel  captured  by 

-mine  privateer.     The  defence  to  the  aftion  refted 

~«{xm  a  deed,  by  which  the  plaintiff  and  three 

^f  hb  fcUow  feamen,  had,  during  the  litigati<m 

of  the  capture,  afllgned  to  the  defendant  their 

icveral  contingent  (hares  of  this  prize,  for  a  fmail 

conCderation ;  on  which  deed  there  was  only  one 

fiamp.    The  material  queftion,   on  which  the 

caule  turned,  was,  whether  this  bill  of  fale  was 

Dot  void  for  want  of  as  many  (lamps,  as  there 

^rc  pcrfons   afligning  (hares  in   it.    Another 

queftion  in  the  cauie  depended  on  the  force  and 

cxiftcnce  of  fe<9:.  4.  of  ftat.  20.  Geo.  II.  ch.  24. 

'"elating  to  atlignments  of  prize  money  *  -,  but 

this 

•  This  fefUon  of  the  acl  rcftrains  fcamcn  from  felling  their 

^ivcntaal  fiiares  of  prize  money ;  which  in  their  diHrefs  or 

^oaghdefinefs  they  frequently  ufed  to  do,  under  impofition, 

^od  for  trifling  conliderations.     If  this  claofe  had  extended 

to  privateer  fearoen,  and  had  continued  in  force,  it  would 

have  deftroyed  the  efie6t  of   the  ailignment  oaade  by  the 

plaintiff,  and  have  lendered  the  queftion  upon  the  ftamp  daty 

Doneceflaiy.    The  plaintiff's  counfel  contended  for  this.point» 

which  was  denied  on  the  other  fide ;  and  the  arguments  io 

cbc  caafe  were  chiefly  dircded  to  this  qacftioju    The  opinion 

of 
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this  did  not  lead  to  the  dccifioa.  The  judges 
iinanimoufly  agreed,  that  the  deed  fb  damped 
was  valid :  In  confequence  of  which  judgment, 
the  plaintiff  failed.  Yet  there,  as.  well  as  in  this 
cafe,  each .  mariner  transferred  a  diftindb  and 
leveral  intcreft,  to  the  perfon  receiving  die 
aflignment.  As  to  the  cafe  decided  upon  the 
borough  admifTions,  in  the  Cardigan  Connmitteei 
with  all  due  fubmiflion  to  their  authority,  it  may 
be  argued  that  they  miflpok  the  effe£k  of  ^ 

of  the  judges  was  with  the  defendant,  that  the  above  regu- 
lation was  only  temporary,  and  expired  with  the  war  of  that 
period.  This  left  the  cafe  entirely  to  depend  upon  the  con- 
Aru^on  of  the  ftamp  a^ ;  upon  which,  rery  little  was  Dud 
by  the  counfel>  in  the  way  of  argument.  The  jad^  inti'- 
mated,  that  tbty  (hould  have  thought  more  damps  neceflary 
to  the  deed,  if  it  had  been  a  new  quedion  ;  but  deiired  i. 
reference  might  be  made  to  the  officers  of  the  damp  duties^ 
and  to  conve}'anccn,  to  know  their  prance  upon  the  fubjed ; 
and  at  a  fubfcquent  day,  being  informed  in  anfwer  to  thu 
inquiry,  that  the  deed  of  aflignment  was  regularly  damped, 
according  to  the  pra^ice  at  the  office,  they  declared  the 
judgment  of  the  court  accordingly,  in  favour  of  the  de- 
fendant. 

This  aflion  had  been  tried  at  the  preceding  Lent  afiizes  at 
Exeter,  before  Mr.  Baron  Hotham.  A  verdi^  was  there 
found  for  the  plaintiff,  with  leave  to  the  defendant,  to  move 
the  Court  of  King's  Bench  to  enter  up  a  judgment  of  nonfuit, 
if  the  court  d&ould  be  of  opinion,  that  the  bill  of  fade  of 
prize  money  wis  admiffible  evidence,  and  valid  in  law. 
The  motion  was  accordingly  made,  upon  which  the  above 
arguments  were  had^  and  a  judgmen  t  of  noofuit  was  entered* 

2  ftamp 
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hmp  a6b :  Becaufe,  though  a  dted,  and  entty 
^  admiflion  may  not  be  received  in  evidence, 
11  fiamped,  yet  when  once  ftamped,  they  relate 
iClc  to  their  dates.  If  it  were  otherwifc,  a 
eehold  might  pafs  infuturo^  contrary  to  a  fun-r 
omental  maxim  in  law.  And  in  the  prefent 
^ft,  if  it  could  be  fuppofed,  that  the  deed  were 
iftfBcient  now,  it  muft  ftill  be  valid,  when  nci»r 
a^inped,  if  that  were  to  be  thought  neceflary. 

It  is  therefore  hardly  worth  while  to  infift 
pon  a  difference  between  the  cafe  of  the  firft^ 
^  that  of  the  fubfequent  grantors,  in  this  deed ; 
^  if  the  latter  Ihould  be  thought  void,  thia 
nnot  afifeft  the  firft  grant* 

The  counfcl  on  the  other  fide,  in  reply, 
I)enied  the  pofition,  that  fuch  a  deed  as  the 
■^ent  would  have  been  good,  before  the  (lamp 
^ ;  becaufe  there  was  no  proper  defcription  of 
^^  feveral  parcels  conveyed  in  it ;  but  that  the 
E'cfcnt  objedion  had  made  the  difcuffion  of  fuch 
*gument  unneceffary.  That  there  was  likewifc 
0  privity  between  the  feveral  grantors,  either 
^  eftate  or  intercft  j  whereas  the  paffage,  cited 
cx)m  Lord  Coke,  plainly  had  in  view  a  con- 
%yance  of  one  and  the  fame  lands,  by  parties 
»ho  had  different  interefts  in  them,  and  between 
vhom  there  was  a  mutual  relation :  For  othcr- 
wic^  it  would  be  to  no  purpofe  to  confider,  as 

Lord 


192  CASE      XVIIL 

Lord  Coke  does  there>  how  the  grant  of  B.  (balS 
operate  in  conBrmation  of  the  grant  of  A. 

That  the  burgages  hereby  conveyed,  were  nc^ 
more  to  be  confidered  as  cne  eftate  and  fubjcft^- 
in  re{pe6t  of  Lord  Radnor,  (though  it  might  b^ 
otherwife,  in  rcfpeft  of  the  Truftees)  than  ali^ 
the  lands  in  a  county,  coulc^  be  confidh'ed  v^ 
one  eftate.     That  the  argument  from  the  dangc*:* 
to  which  family  fetdements  would  be  expofcd  j^ 
by  a  decifion  againft  this  deed,  fuppofed  tha^ 
the  cafes  were  the  fame  ;  whereas  they  were  quib 
different.     In  thofe  fetdements,  all  the  pardc 
to  the  deed  have  but  one  objeft  in  view,  and  i 
is  one  tranfaftion  only,  viz.  a  provifion  for  \ 
marriage.     It  is  all  one  join:  concern,  and  there- 
fore is  confidered  as  only  one  deed,  in  whrck^ 
their  different  eftates  are  conveyed ;  though  il 
frequently  happens,  that  feparate  leafes  for  a  yea 
are  made  for  each  of  them.     But  in  the  prefenc 
cafe,  the  fevcral  grantors  aftcd  feparately,  cacli 
man  for  himfelf,   and  without  any  conneflion 
wirii  the  rdl  y  and  they  were,  as  to  each  other,, 
feveral  parties,  making  fcveral  deeds.     That  the 
cafe  of  Baker  and  Jardine  was  likewife  upon  one 
joint  fubjcft  and  concern,  viz.  affignments  of 
il^ares  out  of  one  and  the  fame  prize.     But  that  - 
this  queftion  had  not  been  very  feriouQy  argued 
in  court  \    and  one  of  the  judges  had   at  firft 
iatimated  hib  opinion,  that  the  deed  was  void  oc 

thc:^^^ 
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the  ground  of  the  (lamp  aft.  And  the  principal 
fubjedl  of  argument  in  the  caufe,  was  upon  the 
ttpiration  of  the  prize  aft,  20  Geo.  II.  ch.  24  *. 
It  likewiie  arofe  upon  a  motion  from  the  trial  at 
^Ji  priusi  fo  that  no  writ  of  error  could  be 
brought  by  the  lofing  party,  from  this  judgment 
of  the  King's  Bench. 

That  the  form  of  expreffion,  ufed  in  thefe 

grants,  could  not  vary  their  qualities.     If  ihftead 

of  ufing  one  joint  word  of  granting^  in  the  plural 

^^tnber,  there  had  been  a  feparate  fentence  in 

™c   fingular  number,  for  each  individual ;  or  if 

we  grant  had  been  copied  eighteen  times,  fepa- 

*'*tely,  for  each  of  the  parties,  on  the  fame  fkin 

^f  parchment,  it  would  not  have  been  contended, 

^'^at  as  many  ftamps  would  not  have  been  necef- 

^^y  I  That  the  prefent  cafe  was  in  effeft  the  fame; 

That  the  doftrinc  of  the  decifion  in  the  Car- 

^*San  cafe  was  juft,  and  founded  on  this  folid 

Principle  jof  law,  that  the  voter  muft  be  duly 

^'^  adificd  at  the  time  of  voting.     And  no  aftj 

^"^cn  of  mere  form,  (if  neceflTary  to  the  right) 

^^Vicn  performed  after  the  eleftion,  could  avail 

^^c  voter. 

After  the  above  arguments  were  finilhed,  the 
^cmnfel  for  Mr.  Bouvcrie  propofcd  to  the  Corn*- 

^  See  the  Note  in  pa.  189. 
Vot,  Hi.  O  inittcc. 


194  CASE      XVIII. 

mittee,  to  examine  the  commiflionets  of  Afc    ^-^ 
ftamp  duties,  in  refpeft  of  their  praftid^,  uri 
tinderftanding  of  the  aft.    But  the  counfel  01 
the  other  fide  oppofed  it,  and  the  Committee 
did  not  approve  of  it.     On  the  follovdng  dijr, 
when  the  Court  aflemblcd  to  deliver  their  opiiiioi|  «• 
Mr.  Bouverie's  counfel  propofed  to  call  bcftlt 
them  fome  of  the  mod  eminent  conveyancers,  txp 
fhew  the  pra£tice  of  the  profefrion,in  refpeftof  dn^ 
branch  of  the  ftamp  duties.     This  was  likcwifc 
oppofed,  on  the  ground  of  the  incompetency  ( 
any  fet  of  perfons,    to  fix  the  meaning  of 
exprefs  law,  by  their  underftandings  and  pra£ticei  - 

The  Committee  deliberated  upon  this,  and 
Tefolved, 

fTbat  the  roidenct  could  not  be  received. 

After  which,  V the  following  relblution  was  com- 
municated to  the  parties. 

That  the  Committee  are  of  opinion,  TbM  tl 
"deeds  of  reconveyance  are  void  by  the  ftamp  aSs^ 
Jo  all  the  parties i  except  the  firft  perjbn  mentimed  ifi^ 
*4facb  deed:   And  with  reJpeSt  tojucb  firft  perfiHj^ 
they  give  at  pre/ent  no  opinion. 

On  a  fubfequent  day,  the  counfel  for  Miv 
Bouverie  propofed  to  cure  the  defeft  of  the?' 
'ffiamp,  by  getting  the  deeds  reftamped,  ind  pay- 
ing the  penalty ;  and  for  this  purpofe,  defired 
that  the  clerk  of  the  Committee,  (in  whofc 
cuftody  they  were,  from  the  time  of  their  being 
4  && 
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Brft  produced)  might  redeliver  them  out  of  court. 
This  was  oppofed  by  the  counfel  on  the  other 
Bdc,  on  the  ground  of  the  party's  having  finiftied 
bis  cafe,  relative  to  the  votes  in  queftion ;  and 
of  the  impropriety  of  patching  up  the  evidence, 
uliere  he  might  think  it  deficient.  On  the  other 
handj  the  deeds  were  claimed  as  a  right ;  and  it 
ns  faid,  that  the  future  intended  ufe  of  them 
could  not  be  inquired  into  j  though  if  the  Com- 
nittee  ihould  not  incline  to  receive  them  again, 
vhcn  fully  ftamped,  it  would  be  a  reafonable  in- 
hilgence  to  the  party,,  to  declare  their  opinion 
DO  that  effeft  now. 

The  Committee  direfted  the  deeds  to  be  re- 
delivered * :  And  at  the  fame  time  declared 
their  refolution. 

That  neither  Mr.  Bouverie,  nor  the  electors  for 
Ww,  Jbould  be  admitted  to  produce  frejb  evidence  to 
fifpfrtJMr.  Bouverie*s  votes. 

After  receiving  the  refolution  upon  the  nullity 
of  the  deeds,  Mr.  Bouverie's  counfel  propofed 
to  enter  upon  his  obje6Hons  to  the  twelve  votes 
received  for  Mr.  Conway  f.  The  counfel  oa 
die  other  fide  objefted  to  this,  contending. 

That  there  was  no  allegation,  in  any  of  the 
petitions  in  favour  of  Mr.  Bouverit,  to  warrant 
it,  and  that  the  Committee  could  not  receive 

.•  See  yd,  !•  251,  255,  6.  t  See  before,  p.  ^^^. 

O  2  evidence 
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evidence  of  any  other  fafts,  than  thofe  therrifs 
ftated ;  becaufe  no  man  fhould  be  made  to  anfwa 
a  charge,  not  alledged  againft  him.  They  re- 
ferred to  the  words  of  the  feveral  petitions,  (thi 
fubftance  of  which  is  recited  in  pp.  173,  4,)  ii 
which  there  is  no  charge  againft  Dagge,  for  havinf 
received  improper  votes  for  Conway.    They  faid 

Courts  of  juftice  are  to  A^cidt  Jecundum  aUegat 
fcf  frcbata.  The  authority  under  which  thi 
court  afts,  is  upon  a  reference  of  the  petirior 
in  the  caufe,  which  they  are  direfted  to  try  an 
determine.  Therefore  no  proof  ought  to  t 
received  upon  the  trial,  but  fuch  as  may  tend  1 
cftablifli  an  allegation  of  the'  feveral  petitions 
becaufe  the  petitions  are  the  declaration,  ar 
notice  to  the  other  party,  of  his  adverfary's  ca{ 
and  caufe  of  aftion.  If  this  reftriftion  were  n 
to  be  maintained,  where  would  a  party  flop 
He  might  bring  forward,  upon  ^ny  petitio 
every  poffible  objedion,  whether  founded  < 
bribery,  or  any  other  fafts  that  render  an  cle&i< 
void. 

Both  parties  in  the  prefcnt  inftance,  (of  adoul 
return)  found  their  right  upon  their  petitioi 
The  queftion  then  is,  what  charge,  on  the  fi 
of  Mr.  Bouverie,  is  to  be  fupported  by  tl 
evidence  ?  The  petitions  entirely  relate  to  t 
right  of  the  returning  officer,  and  to  the  illej 
conduct  of  Serle,  as  an  ufurper:  Seeming 

invol 
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*^^olire  the  whole  merits  of  the  eleftion,  in  that 
^^eftion ;  to  admit  Dagge's  concluft  to  be  proper 
^'^  every  refpeft,  and  even  tojuftify  it*.  The 
T^^rty  vho  is  required  to  anfwer,  and  to  diredt 
"is  defence  againft  this  petition,  muft  necef- 
'^rily  fuppofe  that  he  will  not  have  to  juftify  the 
^fts  of '  Dagge,.  and  need  not  prepare  for  it. 
-^hc  circumftances  of  the  parties  likewiie  (hew, 

•  The  petition  particularly  relied  upon  by  Mr.  Bouvcric's 
^Ounfel,  is  fct  forth  in  the  following  words,  in  4ojourn.466. 
••A  petition  of  feveral  perfons  whofe  names  are  thereunto 
^'ibfcribcd,  freeholders  of  the  borough  of  Downton,  in  the 
^^ounty  of  Wilts.     Setting  forth.  That  at  the  lafl  eleetion  for 
^    burgefs  to  ferve  in  parliament  for  the  fai^  borough,  the 
*Ion.  £dward  Bouveric  and  the  Hon.  William  Conway  were 
^^^ndidates  :  and  that  the  eledion  came  on  the  26th  day  of 
j  uly  lad,  and  a  poll  being  demanded,  the  faid  £dw.  Bouvcrie 
^vad  a  clear  majority  of  legal  votes,  and  was  returned  by 
Jolin  Dagge,  Gent,  who  is  the  only  proper  and  legal  re- 
turning officer  for  the  faid  borough.    AnJ  that  James  Scric, 
Gent*  took  upon  himfelf  to  ad\  alfo  as  returning  officer, 
(although  he  had  no  right  fo  to  do)  and,  on  the  poll  taken 
by  him,  to  rejert  fevt-ral  voters  that  offered  to  poll   before 
t*i»n,  for  the  faid   Edward  Bouvcrie,  and  to  admit  feveral 
V'otei  for  the  faid  William  Conway,  that  oughi  not  to  have 
»^®en  tdmittcd  ;  and  has  made  a  return  of  the  faid  William 
Conway  as  duly  elc^ed,  to  the  grqat  prejudice  of  the  peti- 
tioners, and  in  manifeft  violation  of  the  freedom  of  eleftionp 
*^^  the   law  of   parliament.     And  tlicrcforc   praying   the 
"onfc  to  take  the  merits  of  the  faid  eMion  into  their  C(m- 
"^^ration,  and  to  grant  the  petitioners  fuch  relief  as  to  the 
**oufclhallfccmjuft." 

O   3  that 
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that  Mr.  Bouveric  tan  have  little  cxpcflarioa 
from  profecuting  this  point ;  as  Mn  Daggc  is 
not  likely  to  have  admitted  votes  improperlyi  to 
his  prejudice^  or  to  have  let  his  interefts  fufiec 
wrongfully. 

There  are  many  cafes  determined,  which  proT"^ 
the  ncceflity  of  adhering  to  the  terms  of  pctidon^»» 
on  which  account,  they  are  generally  fubmitt^sA 
to  counfel,  before  they  are  prefentcd.     It  is  n^^ot 
ncceffary   to  go  further  than  the  lafl:  cafe  — ^f 
Downton,  for  a  cafe  in  point  *.     In  i  Lud.  27      9, 
the  queftion  appears  in  the  fame  (hape,  as     ^ 
prefent ;  and  Mr.  Bouverie's  counfel  there,  wc^  « 
ib  fenfible  of  the  law's  being  againft  them,  that 
they  gave  up  three  votes  upon  this  principlr. 
Yet  no  cafe  could  happen,  in  which  the  point 
would  be  more  likely  to  beperfevered  in,  as  the 
determination  would  have  been  turned  by  fuc- 
ccfs  in  it  f. 

In  the  cafe  of  Petersfield,  the  Committee 
would  not  fufFer  a  petitioner  to  produce  evidence 
of  an  objedtion  to  the  fitting  member's  eligibility, 
by  being  fherifF,  (though  he  was  defcribed  in 
the  petition,  as  holding  that  office)  j  becaufe  it 
was  only  recited  in  defcription  of  the  pcrfon, 
and  not  made  a  fubftantivc  charge.  3  Doug, 
elcft.  7,  10. 

*  That  too  was  the  cafe  of  a  double  ittuni. 
+  Sec  Vol.  I.  pa.  264. 

In 
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In  the  cafe  of  Southampton,  there  aroie  aa 
3Je£lion  to  the  mayor's  conduft,  upon  a  frau- 
ulent  omifTion  by  him,  of  part  of  the  eledtion 
mt,  in  the  precept  for  eledlionj   and  it  was 
:here  relblved,  that  the  matter  could  not  be  in- 
quired into,  becaufe  it  was  not  alledged  in  the 
petition.     4  Doug,  eleft.  143,  147. 

The  fame  principle  was  carried  fo  far,  in  the 
Criekladc  cafe,  4  Doug,  eleft.  53,  4.  that  the 
fitting  member's  counfcl  objeftedto  the  right  of 
the  petitioner,  to  produce  evidence  of  bribery, 
under  the  charge  of  ccrrupt  paSices.  And  though 
they^  did  not  fucceed  in  the  objedtion,  ftill  it 
Ihews  the  general  t&&  of  this  do6lrine. 

The  next  queftion  is,  whether  the  fituation  of 

the  parties  is  altered,  by  Mr.  Conway's  having 

Heaved  his  objeftion  to  the  return.    Neither  party 

is  intitled  to  the  feat,  till  the  determination  of 

diis  caufe.     Until  that  period,  therefore,  neither 

can  claim  any  of   the  privileges  of  a  fitting 

member,  preferably  to  the  other.    They  are 

both  petitioners  here ;    i.  e.  there  are  petitions 

on  their  behalf  prefented :  But  no  petition  would 

be  received  on  behalf  of  ?i  Jit  ting  member  *.    Sup- 

pofe,  by  any  means,  the  Committee  fliould  be 

diffolved   before    the    conclufion  of  the  caufe, 

neither  of  the   parties   would  be   the  fitting 

•  Sec  VoL  I.  p.  336,  406,  7. 

O  4  -    member. 
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member,  but  both  pctirioners  ftill.  Or,  if  there 
had  been  no  petirion  in  behalf  of  Bouvcricj  or 
if  the  Houle  had  happened  to  difmifs  the  pcii— 
dons  for  hi:r,  the  Committee  could  not  ha^vTC 
fu£b«d  his  counlel,  to  have  entered  upon  a  ca.Qe 
againf:  Conway.  Therefore  the  proceedings  it 
this  cavfcr  are  founded  on  the  petitions,  and  tH^ 
courJd  3:ter.d  in  fcpport  of /^^»r,,and  not  oi 
the  car«ciJares  :  For  Mr.  Bouverie  is  no  party  in 
this  cjuie,  bu:  by  ccunefy. 

The  petidoc  in  behalf  of  Conway  alledges  ejc-^ 
pceisiy,  that  Serle  as  well  as  Dagge,  had  receivec^ 
lud Totes  for  Bou^ene,  and  rejected  good  ones kM^ 
Cocway^  aTAi  it  is  the  praiftice  upon  double  returos^^f 
fcf  parties  who  are  well  advifed,   to  frame  tbdr*^ 
fcd^oas  to  as  CO  fuit  the  uncertain  event  of  the 
rtr^rr.     Mr.  Bouverie  had  a  particular  warning 
gt^Ta  h:rr,  by  the  ceciiioa  above  referred  to,  on 
th<  -i:':  rrul,  :o  be  vpon  his  guard  now.     But 
th«i  ccly  rir:  cr  :he  retinoTi  rel^dng  to  the  voces, 
£^  :.i  c^e  c^^i-ge  igriirit  Serk  -,  2nd  if  the  caufehad 
ptvvr^vi  L*roa  his  nerjn:,  it  might  be  proper 
crvv^h .  b-^*:  :hi:  is  r^cw  out  of  the  queftioo. 
l\rr.  ::  :,-:i:  clvL-ge  cvuld  be  thought  to  have  a 
rf^a>oc  %?  r^iiigt's  ccr.xiuit,  it  ought  rK>t,  by 
^.'^T  cvc4itruct;>x^  to  be  exocsied  ainher  than  to 
uv::  \sC:s    n:cc:ci  by  Scrk,  as  were  net  re.- 
vv;^t*>;  by   Tj^t ;  For  they  cvgh:  not,  in  the 
u,r,c  b^A:h»  ro  ju:;:.::  voces  to  be  gccd  when 

received 
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cceived  by  Dagge,  and  argue  the  fame  votes 
:o  be  bad,  when  received  by  Serle. 

The  counfel  for  Mr.  Bouvcrie  argued  as  follows* 

XJpon  the  petitions  in  this  caufe,  two  queftions 

arife,  which  muft  be  determined  feparately.    The 

firft  is  on  the  return,  confidered  by  itfelf;  the 

fecond  on  the  merits  of  the  eleftion.   The  firft  has 

^cn  determined ;  and  though  not  by  a  refolution 

®^  the  Court,  yet  in  a  manner  at  leaft  as  con- 

ciufive  againft  Mr.  Conway  :  For  it  was  by  the 

^^Omiflion  of  his  counfel.     This  therefore  gave 

^  ^/Ir.  Bouverie  a  right  to  the  return ;  and  if  the 

P'^^^ice  of  the  prefent  eleftion  court,  had  been 

^^H.  as  it  was  in  former  times,  on  double  returns, 

*  *"eport  in  confequence  of  it,  would  have  been 

^^^^  to  the  Houfe,  that  he  ought  to  have  been ' 

'"^^Vamed.  (B.)     Though  it  is  not  the  ufage'of 

*^^^  Court,  to  divide  caufes  in  that  manner,  yet 

^^     ^U  the  rules  of  juftice  and  equity,  that  prc- 

^-^Icd   in   the  old  mode  of  trial,    have  been 

^^^  ncrally  adopted  in  the  new,  the  Committee 

^^  ^:^ld  certainly  endeavour  to  give  parties,  all 

*^'e  fubftantial  advantage  of  thofe  rules,  though 

*>cy  could  not  be  able  to  do  it  in  form  (C.)   If 

^^    candidate  who  has  been  unjuftly  deprived  of 

^lie  return,   is  once   reinftated,    he   neceffarily 

Acquires  all  the  advantages,  of  which  that  in- 

^ufticc  has  deprived  him.     According  to  thefe 

equitable 


102  CASE      XVIII. 

cquitizble  principles,   as  foon  as  Mr.  Conwa^ 
made  the  above  acknowledgment,  Mr.  Bouvcri^ 
became  in  efFeft  the  fitting  member,  fubjeft  c«^ 
the  inquiry  into  the  merits  of  the  ele&ion.  Frora^^ 
that  moment,  his  caufe  refts  upon  no  pcUQoc 
but  upon  the  ftrength  of   his  defence   to. 
attack  from  his  opponent.    The  caufe  be^  ^^ 
no  doubt,  upon  the  feveral  petitions;  but  it 
a  miilake  to  fay  that  the  caufe  continues  in 
ftate,  after  the  determination  of  the  firft  queftioi 
In  appearance,  and  in  fubdance,  it  changes, 
becornes  a  trial  of  the  petition  of  that  party  wh 
fails  on  the  return.     This  principle  operated 
ftrongly,  when  the  laft  Downton  cafe  was  trie 
that  the  reporter,  in  his  account  of  it,  vmforrjply^ 
and  as  of  courfe,  gives  the  name  of  pititUmirr"^^ 
to  that  party,  and  calls  the  other  party  fotini    "" 
members. 

If  the  proceedings  had  now  depended  upon 
the  petitions,  there  might  be  room  for  the  argu* 
ment  on  the  other  fide  j  but  even  on  that  fup- 
jx>fition,  it  would  be  a  harfh  and  fevere  decifion, 
jb  to  underftand  the  petitions :  For  one  of  them  * 
aflerts,  that  Mr.  Bouverie  had  a  majority  of  legal 
wtes  on  Daggers  poll.  Therefore  it  would  be 
ueceflary  to  inquire  into  the  merits  of  votes,  on 
both  fides,  in  order  to  afcertain,  whether  this 

*  Sec  it,  in  the  note  to  pa.  197. 

charge 
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charge  of  the  petition  were  true,  and  what  votes 
'naking  that  majority  were  legal  or  not. 

If  the  application  of  the  maxim  of  proceed- 
^^S  Jecundum  allegata  6?  probata^  is  at  all  juft  in 
^^  prefent  cafe,  it  would  equally  extend  to  (hut 
^^t  the  cafe  of  every  futing  member;  for  a 
^^^ing  member  alledges  nothing  in  the  form  of 
*•  ^^liarge;  but  defends  himfelf,  as  well  as  he  can, 
^*^     all  thofe  ways  in  which  he;  is  attacked. 

On  the  part  of  Mr.  Bouverie,  his  friends  were 

^^    convinced  of  his  right,  in  the  firft  inftancc^ 

^'^x>n  the  return,   that  they  thought  of  nothing 

^Vie  s  and  this,  perhaps,  occafioned  a  little  want 

sf  attention  to  the  form  of  the  petitions  in  his 

i^5ivour.     Upon  this,  all  that  can  be  faid  is,  that 

^^ihcy  ri(ked  the  merits  of  the  eleftion,  upon  the 

determination  of  the  return ;  and  the  event  has 

juftified  them.     If  that  extreme  fuppofcd  cafe, 

4)f  the  diflblution  of  the  Committee,    were  to 

l)q>pen,  it  would  be  ftill  competent  for  them, 

to  rqx>rt  to  the  Houfe  the  refolution  founded 

On  the  acknowledgment  of  the  other  fide,  upon 

the  right  of  the  returning  officer. 

The  reafon  of  not  infilling  upon  the  three 

Votes,  upon  the  former  trial,  is  not  known ;  but 

it  is  more  candid  to  thofe  who  conducted  the 

-^caufe,  to  fuppofe,  that  the  votes  in  queftion  were 

untenable,   than  that  a  point  fo  reafonable  was 

inconfiderately  renounced* 

The 
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The  Committee  rcfolvcd. 
That  Mr.  Plumer  *  be  admitted  to  attack  MH- 

Daggers  foll^  with  reffeSl  to  the  votes  opened  f  f^ 
the  Committee  by  Mr.  Wllfon. 

No  evidence,   however,  was  afterwards  proi^ 
duced  upon  the  fubjeft  of  thefc  votes :  For  i^ 
this  ftage  of  the  caufe,    the  counfel  for  Mi — 
Bouverie,  finding  his  client  abfolutely  deprives 
of  the  votes,   which  were  involved  in  the  coa  — 
ftruftion  of  the  ftamp  afts,  defired  time  to  coa-- 
fider  the  particular  ftate  of  his  cafe,  as  affcdlcd 
by  that  and  the  other  refolutions,   in  order  to 
dircft  the   fubfequent  proceeding  on  his  pan. 
This  was  granted ;  and  at  the  next  meeting,  he 
ftated.  That  though  he  had  ftill  the  means  of 
contending  for  the  majority,   without  cntring 
upon  the  Trufl:  queftion,  decided  in  the  laft 
caufe,   yet  as  the  event  would  be   precarious» 
and  not  to  be  obtained  without  a  long  inquiry^ 
and  delay  to  the  Court,  he  chofe  to  relinquifli 
it ;   and  to  reft  the  event  of  the  caufe,  upon  a 
fecond  argument  and  reconfideration  of  that  im- 
portant queftion  \  the  decifion  of  which,  he  faid, 
if  in  his  favour,   would  turn  the  eleftion  the 
fame   way :    {Though    this  was   denied    by   the 
others.)  Becaufc  there  were  more  votes  for  Bou- 

•  Mr.  Wilfon,  counfel  on  the  fame  fide,  was  at  tliis  time 
abfent  on  the  circuit. 
+  See  pa.  177. 

vcricj 
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Veric,  vrhoie  titles  were  not  derived  out  of  a 
fruft  cftate  *,  than  for  Conway. 
He  then  dated  the  cafe  and  obje£tion,  as  they 
appear  in  the  report  of  the  laft  Downton  cafe  f. 
I  forbear  to  enter  into  the  arguments  of  the  cafe 
on  cither  fide,  as  they  were  in  fubftance  the  fame 
as    the  former,   to  which  I  refer  the  reader.    A 
grea.t  deal  was  now  added,   to  illuftrate  and  in- 
la.rgc  upon  them,  fo  as  to  prefs  them  more  for- 
cibly upon  the  Court;   the  detail  whereof,  in 
cHis  place,   would  lead  to  a  repetition,  which 
thole  who  have  read  the  former  report  would 
think  tedious.     The  circumftances  of  the  cafe 
"*  evidence,  were  the  fame;   except  that,  upon 
«^'s  trial,  there  had  been  more  nicety  of  inquiry, 
^to  the  aftual  ftate  of  the  receic  of  the  rents  of 
^e  ,truft  eftate.     In  the  former  it  was  ftated» 
**^   Tjiat  Mr.  Shafto,  by  the  authority  of  the  truf- 
^^cs,  received  the  rents,   and.  managed  the  ef- 
tate s  for  his  fon's  benefit.     (See  p.  148  of  the 
^^{\  volume.)     On  this  occafion,  it  was  denied 
^n  the  part  of  Mr.  Bouverie,  diat  the  truftces 
"^erc  in  poflcflion  and  receit  of  the  rents.     It 
^^s  proved,  that  Mr.  Shafto,   after  his  wife's 
^^ath,  received  the  rents  for  his  fon,  the  infant  i 
"^^t  in  Mrs.  Shafto's  time,  the  fteward  received 
"^^rri  for  her.     The  counfel  for  Conway  con- 


*    S«  VoL  I.  pa,  15J,  Note, 

+  See  Vol.  L 
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tended,  that  Mn  Shafto's  fcceit  was  nece 
on  behalf  of  the  truftees,  who  alone  hai 
right  to  them,  in  point  of  law.  This  w; 
nied  by  the  others,  who  infilled,  that  the 
tees  had  no  fuch  right  in  the  eilate>  but  n 
a  power  to  convey  it. 

Since  the  former  trial,  the  receiving  ft 
had  been  direfted  to  account  with  the  ti 
in  future:  But  it  did  not  appear  in  evi< 
that  fuch  account  had  yet  taken  place. 

On  the  day  after  the  arguments,   die 
mittee  determined, 

^at  the  votes  oljeSted  to^were  good. 

In  confequence  of  this,  Mr.  Bouverie  de 
to  proceed  further,  and  the  Committee  de 
Mr.  Comv(tf  duly  ek£led. 

On  the  fame  day  (March  9,)  the  Cha 
informed  the  Houfe  of  this  determination, 
vious  to  which,  he  reported.  That  the  Cor 
tee  had  rcfolvcd. 

That  John  Bagge^  Gent,  was  the  legal  ret 
officer  for  the  borough  ♦, 

The  evidence  on  the  part  of  Mr.  "Bot 
was  introduced  by  the  produftion  of  a  ] 
which  appeared  to  be  a  rent-roll  of  the  lo; 
of  Downton,  for  the  years  1738,  17393 
1740.    Mr,  Blake,   the  folicitor  fgr .Mr* 

•4oJoum.  eaj. 
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wie,  had  found  it  a  few  days  before,  during  the 
ial  of  this  caufe,  in  a  box  of  papers  relating  to 
e  borough.  The  box  was  in  the  houfe  of  the 
3\3ntefs  Dowager  of, Radnor,  where  it  had 
^Mi  depofited  many  years ;  which  houfe  had 
'longed  to  Lord  Feverfham,  her  firft  hufband. 
-'^.  Blake  had  examined  this  box  for  papers 
>on  the  former  trial,  but  never  difcovered  this 
i^t-n>U  before;  which  he  now  obferved,  for 
^^  firft  time,  in  looking  for  a  conveyance  from 
^.  Afhe.  Upon  finding  this,  he  fcarchcd  the 
^>x  attentively  for  other  rent->rolls,  but  could 
^md  none. 

This  paper  was  proved  to  be  in  the  hand- 
(Writing  of  one  Leonard  Snow,  of  Downton, 
>Ao  was  employed  by  Mr^  Afhe,  in  the  way  of 
^  Itod  tiieward.  Lord  Feverfham  bought  the 
kife  of  the  manor  from  Afhe,  in  1742. 

The  cotinfel  for  Mr.  Conway  objefted  to  the 
sdmiffibility  of  this  paper  in  evidence,  contend- 
ing. That  it  could  not  be  received  againft  their 
clients,  who  were  third  perfons,  and  not  even 
hdirefUy  parties  to  it  j  and  that  it  was  not  of  a 
teblic  nature.  That  the  rerit-roU  on  the  for- 
mer trial,  had  been  received  in  evidence,  be- 
Jaufc  employed  againft  thofe,  from  whofe  hands 
Md  authority  it  came,  and  who  therefore  could 
Hoc  difputc'it;  and  was  likewife  evklence /or 
the  &me  perfons,  agamft  their  then  opponents, 

^     becaufe 
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bccaufe  the  latter  had  themfelves  aftcd  upon 
its  authenticity.  But  that  the  prcfcnt  paper  was 
under  very  different  circumftances ;  being  a  pri- 
vate family  paper,  in  the  cuftody  of  a  party, 
written  by  one  who,  for  aught  that  appears,  had 
no  authority  to  make  it,  and  comprehending 
many  other  fubjeds  befides  the  borough  rentSj 
and  which,  thericfore,  could  not  have  been  the 
fteward's  book  of  colledion.— That  in  queftions 
of  title,  fuch  as  are  depending  here,  no  evidence 
Ihould  be  received  of  a  party's  own  compofingp 
in  confirmation  of  his  claim. 

The  counfel  on  the  other  fide  anlwered.  That 
the  paper  was  to  be  received  as  a  public  paper, 
made  for  the  general  ufe  of  the  borough ;  that 
it  appeared  to  have  been  a£led  upon  as  fuchj 
becaufe  two  years  rents  were  acknowledged  to 
be  received  upon  it  j  which  mull  be  prefumcd 
to  have  been  authorifed  by  the  lord  of  the  bo- 
rough, becaufe  written  by  a  man  at  that  time 
in  his  employ,  and  preferved  fince,  among  the 
papers  of  the  family  which  then  poffefled  the 
lordlhip.  That  if  there  were  at  this  day  a  lord 
of  the  borough,  indifferent  to  the  parties  liti- 
gant, his  rent-roll  would  be  proper,  and  the  beft 
evidence  in  the  fame  manner,  for  the  purpoies 
of  this  caufe.  That  the  paper  having  been  made^ 
before  the  families  who  are  now  dilputing  had 
any  intereft  in  the  place,  was  indifferent  to  both^ 
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That  the  Committee  were  not  now  required,  to 
^ve  any  particular  eflfeft  to  the  evidence,  biit 
^>nly  to  decide  whether  they  would  receive,  and 
^onfidcr  iu 

The  Committee  determined  to  receive  the 
P^pcr  in  evidence. 


*ii*  The  fudden  turn,   by  which  this  caufe 
^ame  to  its  conclufion,   deprived  the  public  of 
^c  benefit  of  fome  important  decifions,  on  this 
branch  of  the  law.     The  parties  had  taken  great 
pains,  to  iriveftigate  the  circumftances  of  thofe 
^'K^^gcs,  which  employed  fo  much  of  the  time 
^f  the  laft  Committee ;  and  the  counfel  entered 
^iKm  the  difcuffion  of  the  cafes,  with  much  la- 
hour  and  accuracy.     Many  legal  queftions  were 
niadc,  to  which  this  obfervation  is  applied  :  But 
dicre  was  one,  which  particularly  employed  their 
^tttcntion,  as  the  objeft  of  it  was  thought  to  be 
^^  confidef able.     It  arofe  out  of  the  burgages 
^  the  White  Horfe,    Leggs  and  Farrs  *  ;    the 
^otcs  for  which,  were  differently  modified  upon 
Ais  clcftion,  from  their  ftate  in  the  lafl: ;    and 
"^r  evidence  was  adduced  relating  to  them, 

•  Sec  Vol,  1.  pp.  171.  173,  176. 
Vol.  IIL  P  The 
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The  point  contended  for  on  the  part  of  Boo- 
verie,  was.  That  the  number  of  fcparatc  endit 
rents,  as  afcertained  by  the  rent-rolls  of  Ac 
borough,  formed  the  true  criterion  of  the  num- 
ber of  voting  burgages.  On  the  other  hand,  it 
was  contended,  That  the  "divifion  of  the  rent^ 
upon  the  rent-rolls,  formed  no  rule  at  all,  bir«t 
as  fubjeft  to  the  real  divifion  of  the  tenements  '» 
fuch  divifion  being  into  antient  and  entire  tr'^^' 
nements. 

On  this  occafion,  I  am  inclined  to  deviate  ^ 
litde,  from  the  rule  within  which  I  have  limitep*  "^^ 
my  reports  (to  fuch  arguments  only  as  led  t»-^^^ 
decifions),  for  the  fake  of  dating  the  following  *S 
propolitions,  as  they  were  advanced  by  one  c^:^:^' 
the  counfel  in  his  argument.  They  were  ai^^' 
i^^llows : 

1.  In  a  proper  burgage-tenurc  borough,  tb  ^^* 
right  to  vote  is  incident  to  the  freehold  intcrcP^  ^ 
of  every  burgage. 

2.  Such  right  may  be  fufpended,  but  cannc:::^^ 
be  extinguilhed. 

3.  Every  antient  tenement,  fituate  widii^S'' 
fuch  borough,  and  held  by  focage  tenure,  is  ^ 
burgage. 

4.  The  charafteriftics  of  a  burgage  are,  th^^^ 
the  tenant  is  liable  to  pay  to  the  lord  of  the  bc:^- 
rough,  a  rent  certain,  a  relief  upon  defcent,  a*  ^ 
a  fine  upon  alienation. 

5.  Th^^ 
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5.  The  queftion,  whether  a  tenement  is,  or 
is  not,  a  burgage,  being  a  queftion  of  prcfcrip- 
tion,  the  affirmative  may  be  eftabliflied  by  any 
of  the  modes  of  proof,  by  which  odier  prcfcrip- 
tions  or  cuftoms  are  proved. 


NOTES 

ON    THE    CASE   OF 

D     O     W     N      T      O      N, 

In  1785. 

PAGE  187.  (A.)  If  die  ftamp  afls  were  to  be 
underftood  and  inforced,  according  to  the  tech- 
nical or  legal  effeft  of  an  inftrument  fubjedl  to  them, 
and  not  accordiiig  to  the  general  name,  by  which  it  is 
•  bommonly  defcribed,  it  woujd  follow,  that  only  one 
ftamp  could  be  required  for  both  the  parts  of  a  con- 
veyance by  leafe  and  releafe  :  Becaufe  both  are  faid  to 
make  but  one  deed  in  law.  (See  Plo.  156.  i  Finch  48. 
X  Finch  68.)  But  this  kind  of  reafoning  feems  too 
artificial.  Something  of  the  fort  occurred  in  the  court 
bf  King's  Bench,  in  Eafter  term  1789,  in  the  cafe  of 
Wakcly  and  wife  againft  Law.  A  deed,  upon  which 
the  caufe  depended,  contained  releafes  to  A  and  B, 
partners,  who  had  been  bankrupt  j  firft  from  the  joint 
P  2  creditors 
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creditors  of  both,  to  both ;  fecondly^  from  a  (epafate 
creditor  of  A  to  A ;  and  thirdly  to  B,  from  a  fepante 
creditor  of  B,  of  the  feveral  (hares  of  thefe  crediton 
in  certain  effeds ;  to  which  deed,  there  was  but  one 
ftamp.  At  the  trial  of  the  caufe,  on  the  circuit,  before 
Judge  Heath,  he  had  confidered  the  dced^  fo  (faunpedi 
to  be  valid.  Afterwards,  Mr.  Plumer  moved  the 
Court  againft  this  opinion  of  the  Judge,  to  have  the 
verdi<ft  depending  upon  it  fet  afide ;  alledging  it  to  be 
ncceiTary,  to  have  had  three  ftamps  to  the  deed,  ac- 
cording to  the  three  feveral  releafes  of  the  parties 
granting.  But  the  Court  immediately  refufed  die 
motion,  agreeing  in  opinion  with  Mr.  Juftice  Heath. 

Upon  the  fame  principles,  it  might  be  contended 
againft  the  ftamp  duties,  that  no  counterpart  of  a  deed 
is  liable  to  them.     Littleton,  in  fed.  J70  fays,  ^'  It  is 
to  be  underftood,  that  if  the  indenture  be  bipartite,  or 
tripartite,  or  quadripartite,  all  the  parts  of  tbe  imUn* 
ture  are  but  oru  deed  in  law,  and  every  part  of  the  In-' 
denture  is  of  as  great  force  and  efFed,  as  all  the  parts 
together  be."    The  cafe  put  by  Lord  Coke,  in  the  paf- 
fage  cited  in  pa.  185,  (hews  another  kind  of  difficulty 
that  would  occur;    for  there,  the  inftrumcnt  which 
to-day  is  a  leafe^   might  become  no  leafe  to-morrow. 
An  efcrow  likewife  is  no  deedy  and  by  the  (ame  reafon- 
ing  would  require  no  ftamp.     See  Vol.  L  258.   and 
Co.  Lit. 

Blackftone's  obfervatioO)  againft  fuch  a  rule  of 
colleding  ftamp  duties,  is  juft  and  wife.  He  <ays, 
<'  In  France  and  fome  other  countries,  the  duty  is 
laid  on  the  contradl:  itfelf,  not  on  the  inftrument  in 
which  it  is  contained ;  but  this  tends  to  draw  the  fub« 
jed  into  a  thoufand  nice  difquiiitions  and  difputes^ 
concerning  the  nature  pf  his  contraA,  and  whether 

taxable 
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taxable  or  not ;  in  which  the  fanners  of  the  revenue 
arc  fure  to  have  the  advantage.     Our  general  method  ' 
anfwers  the  purpofes  of  the  ftate  as  well,  and  confults 
the  eafe  of  the  fubjedt  much  better.*'     i  Com.  324. 

Pa.  201.  (B.)  The  courfe  on  thefe  occafions  fre- 
quently ufed  to  be,  for  the  Committee  to  report  to 
the  Houfe,  the  ftate  of  the  cafe  on  the  return  only,  as 
loon  as  they  had  had  time  to  inquire  into  that  point  i 
that  there  might  be  fome  reprefentatives  of  the  place, 
appearing  in  the  Houfe.  1  have  feen  many  inftances 
of  fuch  reports,  made  within  a  very  few  days  after  the 
itference  of  the  petitions  to  the  Committee. 

If  the  matter  of  the  return,  were  independent  of 
Ac  merits  of  the  eledion,  (as  in  fuch  a  cafe  as  this, 
of  the  right  of  a  returning  officer),  it  was  confidered 
feparately,  and  fo  reported  to  the  Houfe. 

In  the  parliament  of  1661,  there  was  an  extraordi- 
nary number  of  double  returns ;  moft  of  which  were 
^  this  fort.     The  Committee  of  Privileges  was  ap- 
pointed on  the  nth  of  may  in  that  year.     On  the 
l6th  following,    the  Chairman  made  fpecial  reports 
upon  feventeen  double  returns ;  and  on  the  next  day, 
lipon  eleven  more,  which  appear  to  have  been  formed 
in  a  fummary  manner,   upon  the  right  to  the  return 
only.     The  general  conclufion  in  moft  of  them  is,  that 
Ae  members  duly  returned  "  do  fit,  until  the  merits 
of  the  caufe  touching  the  faid  eledtion  are  determined.** 
Iq  others  the  refolution  is.  That  the  return  is  void  j 
or.  That  only  one  member  do  fit ;  or.  That  both  do 
forbear  to  fit  until,  &c.     See  8  Journ.  250,  2,  3,  7. 

The  members  fo  returned  are  not  confidered  as  a6l-» 

ing  memberlB  of  the  Houfe,  nor  permitted  to  vote  till 

P  3  th« 
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the  concluPion  of  this  preliminary  inquiry:  The 
formal  order,  then  and  at  prefent^  pafled  at  the  open- 
ing of  a  feflion,  excluding  them  "  till  their  returns  be 
determined."  In  lO  Journ.  14.  there  is  an  inftance 
of  a  member  on  a  double  return,  being  perfonally  or- 
dered to  withdraw,  who  had  prefumed  to  fit  in  the 
Houfe  during  a  debate. 

In  the  beginning  of  the  revolution  parliament^  are 
feveral  cafes,  in  which  the  merits  of  the  return  were 
involved  with  thofe  of  the  election,  and  made  one 
fubjed  of  inquiry  and  determination  by  the  Com- 
mittee.    See  10  Journ.  24,  31,  34,  36,  57. 

In  the  cafe  of  the  double  return  for  Mitchell|  in 
1695  (11  Journ.  356,  3S70  one  fet  of  members  pe- 
titioned the  Houfe  upon  the  return  only :    And  after- 
wards one  of  the  oppofite  candidates  petitioned  gene- 
rally j  alledging,  ^^  That  the  faid  double  return,  not  be- 
ing yet  determined  by  the  Committee  of  elecSUons ;  and 
the  time  limited  by  the  Houfe  for  petitioning,  as  to  die 
merits  of  eleftions,  being  near  expired,  therefore  pray- 
ing, that  the  Houfe  would  appoint  a  time  for  hearing 
the  merits  of  the  election.""     The  matter  of  this  pe- 
tition  feems  to  have  engaged  the   attention   of  the 
Houfe,  as  to  a  new  point  of  order,  that  had  not  before 
occurred  to  require  regulation.     For  after  the  ufual 
order  of  reference  made  upon  it,  the  Houfe  pafled  a 
general  declaratory  refolution,  for  all  cafes  of  the  fame 
kind,  in  thefe  words :  "  Declared^  That  in  cafes  of 
double  returns,  any  party  fo  returned  may  within  four- 
teen days  after  the  return  determined,    petition  as  to 
the  merits  of  the  eleftion."     In  what  manner  this  re-J 
gulation  would  operate  under  the  prefent  law,  it  is  not 
to  the  prefent  purpofe  to  inquire.     It  often  happened 

formerly. 
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formerly,  that  not  all  of  the  members  returned  upon 
double  returns,   and  fometimes   none  of  them,   pe- 
titioned the  Houfe ;    therefore  upon  their  lofmg  the 
return,  if  it  happened  to  be  diftinf^  from  the  merits, 
they  would  have  been  totally  excluded  from  the  latter, 
'without  the  aid  of  fome  fuch  rule  as  the  above.     The 
reader  may  have  feen  in  the  cafe  of  Bedfordfliire,  in 
the  firft  volume,  in  what  manner  the  Houfe  interfere 
to  permit  the  party  who  fails  on  the  return,  to  quef- 
tion  the  merits  of  the  elefticn  afterwards.     (Vol.  I.    • 
398.)     The  order  in  that  cafe,  is  upon  the  fame  prin- 
ciple as  the  above  general  declaration.     It  is  now 
ufual,    and  the  moft  prudent  courfe  for  both  parties 
upon  double  returns,  to  petition  the  Houfe  ;  but  I  have 
feen  two  modern  inftances,    in  which  only  one  party 
petitioned.     Thefe  are  the  cafes  of  Radnor  in  1761, 
and  Scarborough  in  1770.     29  Journ.  31,  51.  and  33 
J^ourn.  9,  27.  before  mentioned  in  pa.  150. 

The  order  of  the  Houfe  upon  members  doubly  re- 

^^umed,  now  is,  "  That  they  withdraw  till  their  re-    , 

Curns  are  determined."     40  Journ.  7.    10  Journ.  10. 

l.n  the  laft  century  the  ftile  of  it  more  frequently  was* 

^  that  none  do  fit  till,  &c.  excepting  fuch  only  as  are 

returned  in  ail  the  indentitres,*^     8  Journ.  246.     The 

fpirit  of  which  exception  I  prefumc  is  ftill  praftifed. 

Pa.  201.  (C.)  The  i8th  feftion  of  Mr.  Grenville's 
KSty  in  which  the  jurifdiftion  of  the  Court  is  prc- 
fcribed,  direfts  a  trial  of  the  merits  of  the  return,  or 
de6tion,  or  both  ;  and  whether  either  of  the  parties 
be  duly  returned,  or  elefted,  or  whether  the  elcclion 
be  void  ;  which  determination  (hall  be  final  between  • 
the  parties  to  all  intents  and  purpofcs.  And  the  Houfe,  - 
P  4  •  on 
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on  being  informed  thereof,  &c.  fball    i»  g^ve  dMf 

neceifary  directions,  &c. 

It  feems  to  me,  that  this  leaves  it  to  the  difcrctm 
of  the  Committee,  to  z£k  upon  fuch  petitions  as  die 
prefent,  as  the  nature  of  the  cafe  may  require ;  and 
enables  them  to  report  to  the  Houfe,  any  determina- 
tion which  they  (hall  make,  af{e6ling  the  claims  of  the 
parties,  dviring  the  trial,  (if  they  think  proper),  is 
well  as  at  the  conclufion  of  it.  For  the  a&  makes 
their  determinatioriy  whatfoever  it  be,  final  to  all  in- 
tents i  and  the  information,  given  of  it  to  the  Houfe, 
is  a  mere  matter  oC  form. 

I  believe  no  inftance  has  yeli  occurred,  fince  the  ad, 
in  which  any  report,  of  this  fort,  has  been  made  by 
an  eledlion  committee.  The  occafions  on  which  in^ 
termediate  applications  have  been  made  to  the  Houfe 
by  them,  have  been  upon  fubjeds  requiring  the  affift- 
ance  of  fhe  Houfe,  to  the  proceeding  of  the  trial. 
Neither  has  it  yet  occurred  ^o  any  parties,  to  aflc  for 
the  benefit  of  fuch  a  courfe  of  trial.  The  prefent  oc- 
cafioa  was  one  of  thofe,  in  which  the  propriety  of  it 
might  have  been  urged,  as  beneficial  to  Mr.  Bouverie's 
intereft,  if  the  arguments  for  his  opponent  had  been 
acceded  to  by  the  Court.  For  if  the  Committee  had) 
upon  the  firft  opening  of  the  caufe,  framed  that  refo- 
lution  upon  Mr.  Dagge's  right,  which  they  paffed  at 
the  conclufion  j  and  had,  at  the  fame  time,  informed 
the  Houfe  of  fuch  determination,  an  order  might  per- 
haps have  been  made  there,  in  form  and  principle  like 
thofc  mentioned  in  the  preceding  note,  enabling  Mr. 
Bouverle  to  fit  pendente  lite.  And  this  would  have 
given  his  counfel  the  advantage,  in  point  of  form, 
which,  they  contended,  he  was  intitled  to  in  fubftantial 

jufticc. . 
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juitice.  Or,  if  at  the  opening  of  the  caufe,  Mr.  Bou* 
vcrie's  counfel  had  begun,  according  to  the  ftanding 
order,  and  the  queftion  of  right  between  Da^ge  and 
Serle  had  been  tried,  and  determined  in  fevour  of  the 
5rft,  the  Court -muft  have  changed  their  order  of  pro- 
reeding  alter  fuch  deciiion,  conformably  to  the  method 
above  mentioned.  For  in  fuch  cafe,  Mr.  Bouverie 
could  not  have  been  required  to  ftate  objedions  to  his 
own  eleiSlion. 

Mr.  Grenville  is  faid  to  have  pofleffed  an  extenfive 
knowledge  of  the  forms  and  praftice  of  the  Houfe. 
It  is  probable,  that  he  intended  by  the  disjunftive 
phrafes  of  his  a£t  above  quoted,  not  only  to  inveft  the 
new  tribunal  with  all  the  authority  of  the  old  one, 
but  likewifc,  to  enable  the  Committee  to  dirc&  their 
[H-occedings,  according  to  the  fame  forms  of  prafticc^ 
Vrhen  circumftances  fliould  require  it. 

It  may  be  ufeful  to  ftate  the  general  order  of  in- 
ifaru£lions,  by  which  the  old  Committees  of  Privileges 
and  Elections  were  direded  by  the  Houfe  to  proceed  % 
firom  whence,  the  reader  may  the  better  judge  of  their 
inftitution.     I  here  copy  the  words  of  the  laft  that  was 
made,  previous  to  the  commencement  of  the  new  law 
in  1770.     After  the  recital  of  the  members   names 
forming  the  Committee,    they  are  direSed  "  to  take 
into  conlideration  all  fuch  matters  as  fhall  or  may  come 
in  queftion,   touching  returns,    eleftions,    and  privi- 
leges ;  and  to  proceed  upon  double  returns  in  the  firft 
fisLCC  ;    and  to  report  their  proceedings,    with  their 
opinions  thereupon,  to  the  Houft,  from  time  to  time. 
And  all  perfons  who  will  queftion  any  returns,  are  to 
do  it  within  fourteen  days  next,  and  fo  within  fourteen 
days  next  after  any  new  return  fliall  be  brought  in. 
And  the  Committee  are  to  have  power  to  fend  for  per- 

fons^ 
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fons,  papers,  and  records,  for  their  information,  j 
all  members,  who  are  returned  for  two  or  more  pla 
are  to  make  their  election  by  this  day  three  we 
for  which  of  the  places  they  will  ferve,  provided  tl 
be  no  queilion  upon  the  return  for  that  place.  . 
if  any  thing  (ball  come  in  queftion,  touching  the 
turn,  eleflion,  or  matter  of  privilege  of  any  mera 
he  is  to  withdraw  during  the  time  the  matter  is  in 
bate.  And  that  all  members  returned  upon  do 
returns,  do  withdraw  till  their  returns  arc  determine 
32  Journ.  458.   10  January,  1770. 

This  order  paffed  at  the  beginning  of  every  fef 
except  when  the  Houfc  refolved  to  try  the  merit 
eleflions  and  returns  at  the  bar  of  the  Houfe ;  a 
nov.  1708,  when  only  a  committee  o(  privileges 
appointed,  in  the  form  now  uTed.  See  16  Jouri 
In  the  laft  century,  the  expreilions  of  it  were  no 
ways  the  fame,  nor  the  authority  given  to  the  C 
mittees ;  for  they  were  then  impowered  to  rec 
ele£lion  petitions  diredly  from  the  parties.  Se 
Journ.  10.  in  1688.—^  Journ.  571.  in  1678.- 
384.  in  1677. — ^^-  ^5^'  ^"  1673. — lb.  2.  in  166; 
8  Journ.  535.  in  1664. — lb.  2.  in  1660.  The  r 
fubjoined  to  Mr,  Douglas's  Introduction,  contain 
hiftory  of  the  ^changes  that  have  happened,  in 
method  of  trial. 

The  order  of  the  Houfc,  made  in  the  beginnin 
the  Seffion  of  1770  and  1771,  in  which  Mr.  G 
ville's  A<S  took  place,  ftands  feparately  from  the 
pointmcnt  of  a  Committee  of  Privileges ;  in  w 
form,  it  has  been  repeated  annually  iince  3  omit 
thofe  parts  of  the  former  order,  which  had  a  partic 
delation  to  the  old  Election  Committees.  See 
Journ.  6. 
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The  case  of  the  BOROUGH  m 

PRESTON, 

In  the  Coun^  Palatine  of  Lancaster. 


The  Committee  was  chofen  on  Wednefday,  april  20^ 
1785,  and  confifted  of  the  following  Members: 

Sir  Herbert  Mackworth,  Bart.  Chairman^ 

•John  Parry  Efq;  ?Ar^„,V. 

Hon.  Thomas  Pelham     3 

Charles  Sturt,  Efq;  Rt.  Hon.  Lord  Apdey 

Rt.  Hon*  Earl  Fife  Harry  Burrard,  Eiiy 

Charles  Brandling,  Efqj  John  Bullock,  Efq; 

Will.  Drake,  jun.  Efq;  Sir  John  Miller,  Bart. 

,  William  Pochin,  Efq;     •  Thomas  Lifter,  Efq; 

David  HoweU,  Efq;  T.  Ber.  Brampfton,  Efqj^ 

PetitidfterSM 

Michael  Angelo  Taylor,  Efq;  and  Ralph  Clayton,  E% 

And  certain  Electors  of  the  borough  in  their  intereft. 

Sitting  Members, 

Sir  Henry  Hoghton,  Bart,    and  John  Burgoyne,  Efqj 

CounfeL 
For  the  Candidates  petitioning,  Mr.  Wilfon  and  Mr. 

Chambre. 
For  the  Eleftors,  Mr.  Topping. 
For  the  Sitting  Members,  Hon.  Mr.  Erlkine  and  Mr. 

Law. 

THE 
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petition  of  the  candidates  alledged> 
t  they  were  duly  elefted,  by  a  majority 

qualified  to  vote  by  the  conftitution 
3ugh';  but  that  the  Mayor  and  Bdlifis 
arily  admitted  a  great  number  of  per- 
Dte  for  the  fitting  melnbers,  who  had 
:o  vote  i  under  colour  whereof>  a  pre- 
ijority  was  obtained  for  them  *. 
tition  of  the  eleftors,  being  In-Burgejfes 

within  the  borough^  contained  the  fame 
,  and  added.  That  by  the  conftitution 
-pugh,  no  perfon  had  any  right  of  vot- 
I  the  eledion  of  its  burgefles  to  parlia* 
It  In -Burgefles  of  the  faid  borough, 
5  within  the  fame :  And  that  the  return 
e  in  violation  of  the  rights  of  the  pc* 
and  others  the  legal  eleftors  *. 
ily  queftion  in  this  caufe  was  upon  the 

eleftion.  The  petitioners  contended 
clufive  right,  in  thofe  perfons  defcribed 
dtion ;  the  Acting  members,  for  a  gc- 
It  of  voting  in  all  the  inhabitants.     The 

on  the  poll  were  greatly  in  favour  of 
ig  members:  But  it  was  underftood, 
eir  conftrudion  of  the  refolution  of  righc 

f  40  Journ.  468. 

ihould* 
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fliould  not  be  fupported,  they  would  fail  in  fop- 
porting  their  return. 

The  privileges  of  this  borough  are  prcfcrip- 
tive,  confirmed  by  royal  charters;  the  carM 
of  which,  granted  by  Henry  II.  is  recited  ill 
one  granted  by  Queen  Elizabeth. 

The  corporation  confifts  of  a  Mayor,  fcycii 
aldermen,  and  feventeen  capital  burgefles,  form- 
ing the  council,  and  an  indefinite  number  of 
burgeffes.  Guilds  are  held  there,  by  immemo- 
rial ufage,  every  twenty  years,  for  the  admiffiotl 
and  regulation  of  freedoms.  In  the  intervals, 
burgefles  are  admitted  by  copy  of  court-roll. 

The  origin  of  the  prefent  difpute  arofe  in  the 
reftoration  parliament,  upon  which  occafion  thert 
was  a  double  return  made.     That  eleftion  was 
declared  void,   becaufe  the  taking  of  the  po» 
had  been  denied  by  the  Mayor  * ;  and  z  nC^ 
writ  ifTued.     Upon  the  fecond  eleftion,    thcr:^' 
was  a  conteft ;    of  which,    all  that  we  know 
derived  from  the  following  report  of  the  prC^ 
ceedings  upon  it,    in  the  Journals,    vol.  8.  ^ 
336.   of  18  december,   i66r,   in  thefe  word^ 
**  Serjeant  Charlton  made  report  from  the  conT" 
mittee  of  privileges  and  eleftions,  That,  upc^ 
the  petition  of  Dr.  Fife  againft  Dr.   Rilhto^ 
they   had   proceeded  to    examine    the    matte-  - 

•  8  Joum.  69, 
4  touching. 
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touching  their  eleftions  for  the  borough  of  Pref- 
ton.  And  the  queftion  being,  Whether  the 
Mayor  and  twenty  four  burgeflfes  had  only  voices, 
or  the  inhabitants  at  large ;  the  Committee  was 
of  opinion.  That  all  the  inhabitants  had  voices 
in  the  election :  And  that  the  majority  of  fuch 
voices  was  with  Dr.  Rifliton :  And  that  he  was 
duly  elected,  and  ought  to  fit. 

Rcfolved  upon  the  queftion.  That  this  Houfe 
doth  agree  with  the  faid  Committee,  That  all 
the  inhabitants  of  the  faid  borough  of  Prefton, 
had  voices  in  the  ekftion :  And  that  the  ma- 
jority of  fuch  voices  was  with  Dr.  Rifliton :  And 
that  the  faid  Dr.  Rifliton  was  duly  elefttd  a  bur- 
gefs  for  the  faid  borough,  and  ought  to  fit  in 
this  Houfe." 

After  this  period,  no  difpute  feems  to  have 
arifen  upon  the  right  of  eledlion,  till  the  year 
1768  5  although  there  were  many  conteft:ed  elec- 
tions in  the  interval,  which  occafioned  petitions 
to  be  prefented  to  the  Houfe. 

At  the  general  eleftion  in  1768,  Sir  Henry 
Hoghton  and  General  Burgoyne,  -the  prefent 
fitting  members,  oppofed  Sir  Peter  Leicefter 
and  Sir  Frank  Standifti,  who  fucceeded  in  get- 
ting the  return.  But  the  former  petitioned  againfl: 
them  f.  The  merits  of  the  eleftion  were  tried 
at  the  bar  of  the  Houfe,  on  the  29th  of  nov. 
1768 :   The  journal  of  which  day,   fl:ates  f  the 

+  3*  Jounii  27,  79. 

counfel 
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counfel  for  the  then  fitting  members  to  have  in* 
fifled.  That  in  the  determination  of  the  right  ja 
1 66 1,  the  words  "  all  the  inhabitantSj"  mean 
only  "  fuch  In-Burgeffes  of  the  laft  guild,  or 
thofe  admitted  fince  by  copy  of  court-roll^  as 
are  inhabitants  of  the  place*     Upon  which^  the 
counfel  for  the  petitioners  being  heard)  and  hav^ 
ing  propofed  to  produce  evidence^   in  order  to 
fliew  that  the  right  of  eleftion  was  in  all  the  in* 
habitants,  according  to  the  faid  laft  determina<- 
tion  of  the  Houfe>   it  was  ordered^  That  the 
counfel  for  the  fitting  members  ihould  be  di* 
refted  to  acquaint  the  Houfe>  with  what  they 
had  to  offer,  in  fupport  of  their  conftruftion  <^ 
the  words  "  all  the  inhabitants"  in  the  faid  de-- 
termination.     Whereupon  the  counfel  for  the 
fitting  members  were  heard,  in  fijpport  of  their 
faid  conftruftion :  And  having  propofed  to  pro* 
duce  evidence,  in  order  to  (hew  that  the  words 
**  all  the  inhabitants,"  mentioned  in  the  faid  de* 
termination  of  the  Houfe,   mean  only  **  fuch 
in-burgeffes  of  the  laft  guild,  or  thofe  admitted 
fince  by  igopy  of  court-roll,  as  are  inhabitants  o( 
the  place  i"  a  motion  was  made,  and  the  quef* 
tion  put,  That  the  counfel  for  the  fitting  mem-^ 
bers  fliould  be  admitted  to  give  evidence,    as 
above-mentioned.    Upon  this  queftioti  the  Houfii 
divided.  Teas  being  1 13,  Noes  183.     So  it  pafled 
in  the  negative.    The  counfel  for  the  petitioners 
I  then 
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then  propofcd  to  flicw,  that  their  clients  had  a 
majority  upon  the  poll  of  the  inhabitants  at 
large,  which  was  admitted  by  the  oppofite  party : 
And  the  Houfe  thereupon  refolved.  That  the 
petitioners  were  duly  elefted. 

At  the  general  eleftion  in  1774,  Sir  Henry 
Hoghton  and  General  Burgoyne  were  returned, 
without  any  conteft  upon  the  right  of  eleftion. 
Bur  the  difpute  was  renewed  at  the  eleftion  fol- 
iowing  in  1780,  by  Mr.  Fenton,  who  flood  upon 
the  claim  of  the  In-burgeflcs  inhabitants.     The 
former  members  were  returned,   and  Mr.  Fen- 
ton petitioned  the  Houfe,   againft  the  eleftion 
and  return  of  General  Burgoyne;  as  did  fomeof 
fche  burgeffes  in  his  intereft.     The  contents  of 
^cfe  petitions  were  fimilar  to  thofe  now  under 
confideration,  and  in  fupport  of  the  fame  exclu- 
five  privilege  *. 

They  came  on  to  be  tried  by  a  feleft  com- 
mittee,  on  the  28th  of  march,  178 1.     At  the 
beginning  of  the  trial,   it  became  a  queftion, 
w^hether  the  refolution  of  18  dec.  1661,  Ihould 
be  read,  as  the  laft  determination  of  the  right ; 
the    counfcl  for  the  petitioners  oppofing  that 
Proceeding.     But  after   argument,    the  Court 
^^folved  that  it  fliould  be  read  as  fuch.     Then 
^lie  cafe  being  opened,  and  a  witnefs  called,  the 

•  Sec  38  Joum.  19  and  42» 

Vol.  III.  Q^  coun- 
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coiin(el  for  the  petitioners  pfopoled  to  produce 
evidence,  to  (hew  that  by  the  words  "  all  the 
inhabitants"  in  the  laft  refolution,  were  meant 
*'  all  the  In-burgejfes  refiient  and  no  other  pcr- 
fons/*     This  was  oppofcd  on  the  part  of  theGt- 
ting  member,   and  counfel  on  both  fides  were 
heard  upon  the  queftion.     The  Committee  re- 
folved,  Ihac  the  petitioners  might  produce  the 
evidence  propofed.     It  confided  of  the  rctumi 
to  parliament,  entries  in  the  corporation  books 
and  papers,  the  charters  of  the  borough>  and  th<& 
teftimony  of  fome  old  perfons,   natives  of  th^^ 
place.     On  the  part  of  the  fitting  member,  fom^^ 
evidence  was  likewife  offered  from  the  corpora-^  — ' 
tion  books,  in  contradiction  to  that  of  the  othe^-  ^ 
fide.     At  the  clofe  of  the  trial  on  the  7  tb  Ur^^ 
april,  the  Court  refolved,  ^'  That  the  words  al^^ 
the  inhabitants  in  the  laft  determination  of  thtf>^-^ 
Houfe  of  the  i8th  of  dec.  1661,  do  not  meaa  -*" 
the  In-burgefles  inhabitants  only:"   In  confc-- — ' 
quence  whereof  they  determined  that  John  fiur^ — * 
goyne,  Efq;  was  duly  elefted.     The  Court  a^^ 
the  fame  time  refolved,  "  That  it  beii^  thcitrT^ 
opinion,  that  the  refolution  of  18  dec.  1661,  bjf'^ 
which  all  the  inhabitants  of  the  borough  of  Pref— 
ton,  are  declared  to  have  voices  in  the  cledlion^    _ 
is  a  laft  determination,   within  the  meaning  d^ 
the  act  2  Geo.  II :  But  it  being  alfo  the  opinior»^ 
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of  the  Committee,  that  fuch  a  right  of  clcdtion 
is  coo  indefinite, 

Rcfolvcd,  That  the  Chairman  be  dircftcd  to 
move  for  leave  to  bring  in  a  bill,  to  afcertain 
the  defcription  of  inhabitants,  who  fhall,  for  the 
fiiture,  have  voices  in  the  election ;  humbly  re- 
commending it  to  the  Hoiife>  that  the  right  be 
confined  to  all  In-burgeflcs  refident^  and  to  all 
other  inhabitants  houfeholders^  paying  fcot  and 
lot." 

When  the  Chairman  informed  the  Houfe,  of 
the  determination  of  the  eleftion,   he  likcwife 
reported  the  above  refolutions.     It  was  then  or- 
dered *,  That  the  report  ftiould  be  taken  into 
confideration  on  the  ift  of  may  following:  That 
the   minutes  of  the  Committee's   proceedings 
Ihould  be  laid  before  the  Houfe,  and  That  the 
papers  read  in  evidence  before  the  Committee, 
ihould  be  produced.     The  minutes  were  ac- 
cordingly prefented,  and  ordered  to  be  printed  f- 
The  feveral  papers  of  evidence  were  likewife 
prefented,  and  ordered  to  lie  upon  the  table  J. 
But  on  the  ifl:  of  may,  the  further  confideration 
of  the  report  was  ordered  to  be  put  off  for  three 
months  I ;   and  no  other  ftep  appears  to  have 
been  taken,  in  the  following  feffion,  to  refumc 
the  fubjeft.  ; 

•  38  Journ.  40S.  +  lb.  411.  J  lb.  419. 

I  lb.  4J1. 

CL2  The 
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The  In-burgefles  inhabitants  were  apprchcrt^ 
five  of  fomething  injurious  to  their  claim,  from 
the  confideration  of  the  report  of  the  Conunit- 
tee;  and  previous  to  the  i ft  of  may,  diftri- 
buted  a  printed  cafe,  in  which  the  merits  of 
their  claim  were  ftated  with  great  ability  and 
judgment,  in  objeftion  to  any  fuch  bill,  as  the 
Committee  projefted.  Perhaps  this  cafe,  and 
the  oppofuion  of  the  parties,  may  have  occa- 
fioned  the  order  which  afterwards  paffed,  and 
the  fubfequent  negleft  of  their  refolution. 


By  the  opening  of  the  cafe  for  the  petitioner 
in  the  prefcnt  caufe,  it  appeared  to  be  the  fame 
as  had  been  agitated  in  178 1.     Their  counfcl^^^ 
ftated.  That  they  would  prove,   by  the  returns- 
to  parliament  from  the  earlieft  period,   till  the 
year  1768,  connefted  with  the  contemporary  and^^* 
other  entries  in  the  corporation  books,  by  various-^* 
parts  of  the  charters,    and  by  living  witncflcs,— — 
that  the  refident  In-burgefles  alone,   were  thc^==^ 
inhabitants  whofe  right  was  declared  by  the  refo- 
lution of  1661:    That  this  would  appear,  Firft, 
by  their  exclufive  exercife  of  the  right  of  voting, 
from  time  immemorial  till  the  year  1768.     Se- 
condly, by  the  circumftances  of  the  eleftion  in 
166 1,  which  would  prove,    that  the  right  thca 
under  confideratiOn  and  cftabliflied,  was  the  right 
of  the  In-burgelfes  inhabitants  at  large.     And 

Thirdly, 
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Thirdly,  by  the  general  acceptance  of  the  terra 
inbabitantSy  in  the  borough  of  Prefton,  before 
the  year  1661,  upon  all  occafions  relating  to 
the  corporate  charafter,  as  defcribing  In-bur- 
gcflcs  inhabitants. 

They  contended,  That  it  would  be  neceflary 
to  examine  this  evidence,  in  order  to  underftand 
and  explain  the  terms  of  the  refolution  of  166 1. 
That  the  word  inhabitant,  in  its  legal  fenfe,  was 
an  indefinite  term,    and  received  various  mean- 
ings, according  to  the  fubjeft  matter ;  as  in  the 
cafe  put  by  Lord  Coke,   in  commenting  upon 
the  ftatute  of  Bridges,    2  Inft.  702,  3.   where 
it  was  applied  to  all  perfbns  having  the  taxable 
property   affeffed    by    that   aft,    although   they 
happened  to  dwell  in  another  county.     And  in 
the  form  of  indiftment  for  not  repairing  high- 
ways, where  it  means  only  rh^  pcribn  occupy- 
ing rateable  property.     Whc;f.  s,  according  to 
the  conftruflion  maintained  for  the  fitting  mem- 
l^ers,    it  would  let  in  every  man  who  fleeps  a 
^ight  in  the  town.     A  whole  regiment  of  fol- 
^icrs,  marching  through  it,  might  by  this  rule 
\)C  brought  to  vote. 

That  when  an  application  was  made  to  the 
court  of  King's  Bench,  on  the  part  of  an  inha- 
bitant of  the  town  of  Poole,   who  claimed  as 
fuch  to  be  admitted  a  freeman  of  the  town,  ac- 
cording to  the  charters,  and  moved  for  a  man- 
0^3  damus 
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damus  for  the  purpofe,  the  Court  refufed  the 
motion  :  Lord  Mansfield  declaring  the  applica- 
tion untenable  j  becaufe  the  charters  could  not 
be  underftood  to  mean  inhabitants  in  the  natu- 
ral fenfe  of  the  word ;  but  technically,  and  with 
reference  to  fome  local  privileges  (A.) 

That  the  word  in  its  parliamentary  accepta- 
tion, as  applied  to  eleftors,  was  equally  indcfi-. 
nite ;  as  it  would  appear  from  fome  conteoipo^ 
rary  relblutions  in  the  Journals,  upon  other  dif- 
puted  eleftions,  wherein  the  Houfe  had  ufed  die 
word  interchangeably  with  hurgejfes.     As  in  the 
cafe  of  Bedwin,  of  i6  may  1660,  which  is  thu 
ftated    in  8  Journ.  33.    "  the   queftion   beings  n 
whether  the  inhabitants  in  general  ought  not  VC^ 
cleft,  the  Committee  were  of  opinion,  that  th^ 
hurgejfes  at  large  have  right  to  eleft,"     Ajsd  in^ 
the  cafe  of  St.  Ives,  on  the  fame  day,    and  ii^ 
the  fame  page  of  the  Journal,  as  this  of  Prefton  fie 
where  the  Chairman  reports  "  that  Mr,  BaOet^ 
was  elefted  by  a  far  greater  number  of  burgcffe^ 
at  large ;    That  in  Mr.  Nofworthy's  own  cafe^ 
upon  the  elcftion  in  the  laft  aflennbly,  judgments 
was  given  aga'nft  the  eleftion  of  the  mayor  ancfl 
twelve  capital  burgeflcs  j  and  that  all  the  inha^ 
hitants  had  right  of  ele£Mon.     And  that  the  qucl^ 
tion  now,   being  die  fame  as  it  was  then,    tho 
Committee  was  of  opinion,  that  the  hurgejfes  ai 
l^rge  had  right  of  eleftion,"     Whereupon  the 

Houfe 
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Houfc  rdblvcd,  "  That  the  Houfe  doth  agree 
with  the  Committee,  That  the  burgefles  at  large 
had  right  of  eleftion."  And  in  the  cafe  of  Do- 
ver in  1623,  which  is  ftated  in  i  Journ.  748, 
thus :  That  there  were  two  petitions,  one  by  the 
inbabitants  at  large;  the  other  by  the  Mayor, 
Jurats,  and  Common-council :  That  by  a  con- 
ftitution  of  the  town  in  3  Eliz.  eledions  were  to 
be  by  the  common-council;  ever  fince  which 
time,  the  commonalty  had  not  meddled.  The 
opinion  of  the  Committee  was,  that  all  the  free- 
men inhabitants,  ought  to  have  voices.  And 
^hc  Houfe  refolvcd,  "  That  the  freemen  and 
free  burgefles,  inhabitants  of  Dover,  ought  to 
Have  voice,"  &c.  ♦ 

After  the  petitioning  counfel  had  finifhed  the 
K^pcning  of  the  cafe,  a  requeft  was  made  on  the 
^)ther  fide,   that  the  petitioners  would  (late,  in 
"writing,  for  the  purpofe  of  entring  on  the  mi- 
nutes of  the  Committee,   the  nature  of  their 
claim,  and  the  purpofe  for  which  ihey  propofed 
to  prcrfuce  the  evidence  in  queftion.     This  be- 
ing agreed  to,  the  following  ftatement  was  de- 
livered to  the  Chairman,  viz. 

.  *  The  Chairnum,  Seijeant  Glanvillc,  in  his  own  report  of 
|hi»  Gsib,  p.  63.  dates  the  petitions  to  be  ''  one  in  the  name 
of  the  free  barons  or  freemen  inhabitants  of  Dover,  being 
none  of  the  Jurats  or  Common  Council  there — —the  other 
b^  the  Mayor,  Jurats,  and  Common  Council." 

0^4  "  The 
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"  The  petitioners'  counfel  offer  to  produce 
the  returns  to  parliament,  made  by  the  Mayor^ 
Bailiffs  and  BurgefTes,  or  fimilar  dcfcriptions  of 
the  corporate  body,  to  prove  that  the  right  of 
voting  has  always  been  (exclufively  of  all  other 
perfons)  exercifed  by,  and  is  in,  the  In-burgeffes 
inhabitants  admitted  at  the  lad  guild,  or  thofe 
by  copy  of  court-roll  admitted  fince  the  laft 
guild,  (which  defcription  includes  all  the  mem- 
bers of  the  corporation),  as  evidence  to  explain 
the  meaning  of  the  words  "  all  the  inhabitants," 
in  the  refolution  of  1661." 

The  counfel  for  the  fitting  members  hereupon 
objefted  to  the  admiffibility  of  the  evidence,  an4 
argued  in  the  following  manner : 

If  there  is  nothing  in  the  terms  of  the  refo- 
lution, doubtful  upon  the  face  of  them,  it  can,- 
not  be  neccffary  or  juft  to  receive  evidence  to 
explain  them.  The  evidence  now  offered  tends 
in  eftcft  to  contradift  the  refolution,  not  to  cx-» 
plain  it.  It  is  therefore  a  falfe  pretence  for  in- 
troducing illegal  evidence;  artfully  covered  by 
words  that  convey  a  different  meaning.  But  if 
the  Court  fee,  that  the  objeft  of  the  petitioners 
is  a  contradiftion  of  the  eftabliflied  refolution  of 
right,  they  will  adhere  to  the  fpirit  of  the  law, 
inforccd  by  the  ftanding  order  of  1735,  ^^^  ^^t 
Clyde  it  altogether. 


PRESTON.  1233 

The  4th  fedt.  of  2  Geo.  II.  ch.  24.  declares 
le  laft  determination  of  the  right  to  be  the  law 
^  the  land ;  and  has  the  fame  efieft,  as  if  k 
id  repeated  the  words  of  the  Journals  in  the 
>cly  of  the  aft,  as  to  all  thofe  towns  upon  which 
c^h  rcfolutions  have  been  made  *.  It  is  therc- 
"^^  the  fame,  as  if  the  law  had  enafted,  "  that 
^  Prefton  all  the  inhabitants  of  the  borough 
^  all  have  voices  in  the  eleftion/'  Here  is  a 
^cife  and  pofitive  defcription  of  the  eleftors, 
nally  and  abfolutely  given ;  which  is  eftablifhed 
y  the  aft  *'  any  ufage  to  the  contrary  notwith- 
randing."  The  evidence  for  the  petitioners 
icrefore  muft  be  inconclufivc,  if  received ;  be-e^ 
aufe,  the  utmoft  effeft  of  it,  is  to  (hew  that 
[lerc  has  been  ufage  to  the  contrary.  But  it 
^ould  be  abfurd  to  receive  and  attend  to  evi- 
lence,  which  cannot  in  its  nature  be  efiedtual. 
w  no  ufage,  either  befot^  or  fince  the  refolution, 
an  at  all  affed  it,  as  long  as  the  flat.  2  Geo.  II* 
h.  24.  ftands  unrepealed.  The  proceedings  dE 
le  laft  Committee  warrant  this  obfervation  -,  for 
tough  they  did  in  fa£fc  refolve  to  admit  the  evid- 
ence, they  felt  themfelves,  after  hearing,  un- 
ble  to  apply  it,  and  came  to  the  fame  conclu- 
on  as  they  might  have  formed  at  firft;  and  fub- 
antially  the  fame,  as  if  they  had  rejefted  the 
vidence  altogether.    It  has  not  been  ftated, 

*  See  it  before^  pa«  41* 

chat 
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that  any  new  evidence  is  now  to  be  added  tO'the 
cafe,  or  that  there  would  be  any  difference  be* 
tween  the  prefent  trial>  and  the  two  fomner.  So 
that  the  fitting  members  have  two  concurring 
decifions  in  their  favour,  upon  the  point  in 
iffue. 

It  is  pretended  that  the  word  inbabitoHi  is  » 
indefinite  expreflion.     But  the  queftion  here  is, 
has  it  not  a  definite  fenfe  in  the  paiTage  before 
the  Court  ?   Inbabitani  tf  a  borough  is  an  a- 
preflion  that  cannot  be  miftaken,   either  in  die 
writings  of  lawyers,  or  in  common  life.    Its  ic^ 
gal  fenfe  is  as  well  afcertained  as  its  general  ap- 
plication.   Inhabitant  of  a  town,  or  of  a  countyi 
is  a  perlbn  dwelling  there,  without  reference  to 
tny  local  privilege  belonging  to  him.     In  At 
determinations  of  ele&ion  rights,    the  term  is 
genus  generaliffimuttty  to  which  other  qualifications 
are  commonly  fuperadded :   As  in  the  inftanccs 
of  inhabitants  houfehokkrs,    inhabitants  paying 
Icot  and  lot,  &c. 

The  petitioners  endeavour  to  put  a  corporate 
fenfe  upon  the  word  j  but  it  has  been  decided  in 
many  cafes,  that  it  cannot  bear  that  conftruc^ 
tionj  as  in  the  cafe  of  Dungannon,  12  Co.  lai. 
Gateward*s  cafe  *,  6  Co.  59.  and  Fowler  and 
Dale,   Cro.  Eliz.  363.   where  the  Judges  held 

*  See  the  reafomog  opon  this  cafe  in  3  Doug,  elecl.  81 » 
M,  87.       . 

I  that 
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that  inhabitants,  as  fuch^  could  not  enjoy  a  cor- 
porate privilege.  Yet  if  the  petitioners  could 
iucceed  at  all,  it  mufl:  be  by  (hewing,  that  m^ 
babitants  me.in  the  corporation  at  Preftom  The  * 
fame  reafoning  would  prove,  that  if  money  were 
direded  to  be  given  to  every  inhabitant  of  Pref- 
locb  none  but  the  In-burgefles  could  claim  ic 

The  evidence  might  prove,   that  for  a  long 

time  the  corporation  had  ufurped  upon  the  in« 

habitants  at  large.     That  would  be  the  whole 

efie&  of  it*     But  can  ufurpation,  of  the  longeft 

continuance,   eftablifli  a  right  in  this  cafe  ?    In 

Pontefraft,  the  freeholders  in  the  fame  manner 

vfurped  upon  the  inhabitants  at  large,  for  almoft 

a  century  and  half,  againft  a  lad:  determination 

of  the  Houfe :    Indeed  it  was  admitted  that  it 

had  never  been  followed  in  pradice  *.    But  it 

has   been  lately  finally  eftabliihed  by  a  fele& 

committee,    notwithflanding  the  long  ufage  to 

the  contrary. 

The  cafes  of  Cirenceftcr  and  Pontefraft,  re- 
tried in  Glanville,  prove  the  claim  of  the  in- 
habiuncs,  to-be  moil  confiftcnt  with  the  com- 
mon law  right  ot  eleftion.  For  it  was  refolved 
in  thpie  cafes,  that  where  there  is  no  certain  cuf- 
tom  or  prefcnption  to  the  contrary,  the  right  is 
in  all  the  inhabitants  houfeholder$  reliantsi,   by 

^.Seethe  cafe  in  Voir L  and  |]>oug.  deft. 

the 


2^6  CASE      XIX. 

the  common  law  ♦.  It  is  very  poffible  that  the 
Committee  and  the  Houfe,  in  i66i^  may  have 
formed  the  refolution  in  queftion  upon  the  lame 
principle,  and  in  order  to  eftablilh  this  common 
law  right  of  eleftion,  in  this  borough. 

It  appears  from  feveral  contemporary  cafes  in 
the  Journals,   that  where  the  difpute  upon  the 
right  of  cleftion  arofe  between  the  whole  and  a 
part  of  a  corporation;   the  Committee  ftated  it 
fo  to  the  Houfe.     From  whence  it  may  be  in- 
ferred, that  if  that  had  been  the  cafe  in  Preften, 
(as  the  petitioners  contend  it  was),  it  would  have 
been  mentioned  as  fuch  in  the  report.     As  in 
the  cafe  of  Sudbury,  8  Journ.  360.  where  the 
queftion  is  thus  ftated :  "  Whether  the  mayor, 
fix  aldermen,    and  twenty  four  burgefles  only, 
had  the  right  of  eleftion,   or  the  common  bur- 
gefles at  large."    In  the  cafe  of  Ludlow,  8  Joum. 
373.  it  is  ftated  thus:  "  Whether  the  right  of 
deftion  was  in  a  feleft  number, — or  in  them, 
and  all  the  common   burgefles   refiant   in  the 
town."     In  the  cafe  of  Truro,    8  Journ.  306. 
thus,  "  whether  the  mayor  and  twenty  four,  or 
all  the  freemen  have  right  to  ele£l."    In  the  cafe 
of  Poole,    8  Journ.  272.    thus,  "  whether  the 
out-burgefles  of  the  town  had  voices,  as  well  as 
the  in-burgeflTes."     In  the  cafe  of  Wareham, 

♦  Glanv.  107,  142.    Sec  alfo  the  cafe  of  Bofton,  i  Journ. 
Spj.  in  1628* 

8  Journ, 
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irh.  271.*  thus,  "  whethpr  the  eleftion  was 
by  the  Mayor,  Magiftrates,  and  freeholders 
or  by  them  and  all  that  paid  fcot  and  bt." 
ic  cafe  of  Taviftock,  8  Journ.  334.  thus, 
ether  the  freeholders  generally,  or  the  free- 
rs  of  inheritance  only  had  .voices."  All 
I  cafes  were  decided  in  the  fame  leflion. 
If  the  fame  committee  *?ith  that  of  Prefton  ; 
[hew  that  they  took  pains  to  afcertain  the 
ions  in  difpute,  and  to  diftinguifh  the  par- 
Dcfore  them,  clearly  with  refpeft  to  each 
.  But  in  Prefton,  they  contraft  "  the  Mayor 
wenty  four  burgeffes,"  with  ihe  inbabitunts 
rge.  As  in  the  cafe  of  Windfor,  about 
une  time,  (8  Journ.  292.)  the  report  ftates 
^ueftion  to  be,  whether  the  right  was  in  the 
>r?ttion,  confifting  of  Mayor,  Bailiffs,  and 
pffes,  not  exceeding  thirty,  or  in  the  inba- 
fs  at  large. 

does  not  appear  from  a  confideratbn  of  the 
of  Bedwin,  St.  Ives,  and  Dover,  cited  for 
ietidoners,  that  the  queftions  in  them  were 
ic  fame  fort  as  this  of  Prefton/  Neither 
d  it  afTift  their  argument,  if  they  were,  with- 
Bewing  that  the  efFe£t  of  thofe  refolutions 
ken  the  fame  in  thofe  places.  "  But  there  is 
pparent  confufion  in  the  language  of  the 
nal  relating  fo  ihem,  which  requires  cIucit 
n.     The  word  burgejs  in  its  general  fenfe 

means 
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means  the  inhabitant  of  a  borough^  and  Ccmi 
to  have  been  ufed  in  that  fenfe^  in  tbofe  in- 
ftances  t  But  in  the  Prcflon  cafe>  there  is  no  am^ 
biguity  or  confufion  in  die  esqireffion ;  which  is 
unifornn  and  confiftent^  in  its  defcription  of  die 
feveral  pardes. 

There  are  indeed  calcs,  where  the  termii&f' 
iUants  has  received  an  artificial  conlbuftion^ 
importing  a  different  quality  from  that  of  its  ff- 
neral  ufe ;   of  which  the  cafe  cited  fixmi  Lord 
Coke  is  an  inftance.     But  thofe  cafes  are  all  of  . 
abfolute  neceffity ;   and  where  the  (enten<:e  w 
be  conftrued,  would  either  be  miichievous  or 
ufelefs^  without  fuch  conftruftion.     In  thatex^ 
ample  from  the  ftatute  of  Bridges^  the  word  wasib 
explained,  becaufe  it  would  be  abfurd  to  fuppofe 
that  peribnsy  who  had  no  taxable  property,  weft 
intended  to  be  taxed  by  parliament.     *«  Thot- 
fore  (fays  Coke)  inhabitant  there  means  an  houfe^ 
holder;  and  with  refpedb  to  him  who  dwells  in 
another  county,  if  he  has  lands  in  his  own  f^ 
Jeffim  and  mmurance  in  the  county  charged,. he 
is,   for  this  purpofe,   an  inhabitant  of  both.'* 
But  neither  will  this  paflage,  nor  the  principle 
of  conftruAion,   ferve  the  petitioners;   becauie 
there  is  nothing  in  the  refolution  of  the  Houie^^ 
that  requires  comment  or  illuftradon.    It  is  plain 
and  expreis  in  itfelf. 


lo 
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In  the  cafe  of  the  mandamus  to  admit  an  in« 
habitant  of  Poole  to  the  freedom,  the  refufal 
was' grounded  on  the  doArine  above  mentioned, 
chat  inhabitants  qua  Mal^ants  cannot  claim  a 
corporate  privilege  (A.)  But  the  inhabitants 
of  Prefton  clwm  no  benefit  or  fhare  in  the  pri- 
vileges of  the  corporation,  under  tht  refolutioa 
af  the  Houfe  in  their  favour. 

The  counfel  for  the  petitioners  argued  for  the 

right  and  expediency  of  receiving  the  evidence, 

in  the  following  manner: 

The  queftion  now  is  not  upon    ^     , .  ^     . 
1-      fl-  i    r  1         -J  t"  Counrd  for  the 

the  cffett  of  the  evidence,  when     Pctitioncn* 

produced ;  but  whether  it  is  to 
be  heard  at  all:    And  whether  any   thing  ia 
jthe  ftat.  2  Geo.  II.  ch.  24.  f.  4.  or  in  the  ftand^ 
iig  order,   prevents  the  Court  from  applying 
Chole  rules  of  conftruftion,  to  explain  a  refolu- 
tioa of  the  Houfe,  which  the  Judges  employ  in 
^i^laining  a  ftatute.     The  intent  of  the  ad  was 
to   rcftrain   the  caprice  of  the  old  judicature 
unchin  ibme  certain  bounds,  folely  for  the  ^ike 
of  certainty;  as  preferring  that,  even  when  wrong, 
to  an  uncertain  right.     And  the  (landing  order 
of  1735-6  is  merely  a  rule  of  praftice,  that  could 
Bot  be  intended  to  interfere  with  any  rule  of  law« 
Since  the  alteration  of  the  eledtion  law  by  the 
Grenville  aft,  this  claufc  of  ftat.  2  Geo.  II.  ch. 
24.  is  become  lels  necellary  than  it  was  before  ; 

and 
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and  if  the  prefent  caufe  required  it,  it  might 
therefore  be  contended,  that  more  latitude  (houki 
now  be  allowed  in  the  conftruftion  of  it. 

The  fitting  members  contend  that  the  Preftoa 
refblution  is  as  much  ellablifhed  by  the  ad,  as 
if  it  were  recited  there  at  length.     This  may  be 
admitted :  But  then  the  a6b  (hould  recite,  as  the 
refolution  does,   the  circumftances  of  the  cafe 
from  whence  it  arofe ;    and  it  would  be  compe- 
tent to  explain  the  meaning  of  the  law,  by  thofe 
circumftances,   in  any  queftion  arifing  upon  it, 
in  Weftminfter-hall.     The  Judges,  in  fuch  cafe, 
would  inquire  what  the  ftate  of  the  borough  had 
been,  who  were  the  parties  in  the  corporation, 
and  what  had  been  the  ufage.     If  by  this  courfe 
It  fiiould  be  found,   that  in  a  borough  fending 
members  to  parliament  by  prefcription,  and  hav- 
ing a  corporation  by  prefcription,    the  contcft 
upon  which  the  refolution  paffed,  arofe  between 
two  parties  in  the  corporation,   would   not  this 
give  a  fure  explanation  to  the  meaning  of  the 
terms  ?    For  the  doubt  now  is  as  to  what  the 
Houfe  in  1661  intended,    not  fimply  what  the 
right  of  eleftion  is :  That,  it  is  admitted,  is  de- 
clared in  the  refolution.     But  the  expreflion  be- 
ing indefinite,  it  is  abfolutely  neceffary  to  inquire 
who  the  parties  to  it  were,  and  how  the  conteft 
arofe.     If  it  be  doubted,  now,    that  the  corpo- 
ration alone  was  concerned  in  the  eleflion  of 
1661,  and  that  the  difpute  was  merely  between 
9  two 
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two  parties  in  it,  let  that  faft  be  afcertained ; 
for  it  is  the  moft  material  circumllance  in  the 
caufe :  And  without  knowing  it,  any  decernii- 
nation  now  made  mufl:  be  incomplete  and  in- 
conclufive.  If  it  Ihould  appear  extremely  pro- 
bable, that  the  in-burgeffes  inhabitants  alone 
were  parties  to  the  returns  in  166 1,  it  will  become 
moft  probable,  that  the  Houfe  meant  to  affirm 
the  rights  of  the  in-burgcfles  inhabitants  at  large. 
For  the  Houfe  could  not  mean  to  give  the  right 
to  ihofe,  who  did  not  claim  it. 

The  argument  on  the  other  fide  fuppofes  the 
reiblution  to  have  but  one  meaning,   and  that 
precife  and  definite.     Yet  the  counfcl  themfelves 
are  at  a  lofs  to  explain  it.     If  the  word  inhabi- 
tants is  to  be  underftood,    as  when  we  fpcak  of 
the  inhabitants  of  a  country ^  that  will  go  furtlier 
than  even   they  would   carry   it,    and   include 
lodgers,    travellers,    apprentices,    woiKien,    &c. 
Therefore  it  is  not  to  receive  that  general  fcnfe. 
Then  if  any  limitation  is  to  be  given  it,  what 
lule  of  limitation   can  be   followed,    but   that 
which  Lord  Coke  recommends,  as  arifing  out 
of  the  fubjedl  matter;  or  from  particular  ullage, 
as  in  the  courfe  taken  by  the  Judges,  to  explain 
the  meaning  of  the  ftat.  43  Eliz.  for  rating  to 
the  poor.     Long  ufage  and  common  accepta- 
tion,   are  held  to  be  the  proper  iiicans  of  ex- 
pounding ftatutes  that  are  dubious.  Vaugh.  169- 
VoL.  III.  R  In 
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In  the  inftance  put  of  qualiBcations  added  tot 
the  word,  as  houfeholder,  Sec.  the  definition  i^ 
pUin,  and  the  dcfcription  of  perfons  cannot  be 
nniftaken.  There  could  be  no  reafon  for  call- 
ing evidence  to  explain  this^rclblution,  if  the 
perfons  had  been  defined  in  that  manner.  It  \% 
to  fupply  the  want  of  definition,  that  the  evi- 
dence is  neceffary.  In  anfwer  to  the  argunrrentji 
that  the  reafoning  on  the  part  of  the  petitioners 
would  prove,  that  none  but  in-bui^flcs  could 
clainn  nioney,  direfted  to  be  given  individually 
to  the  inhabitants  of  Prefton^  it  nnay  be  faid 
with  confidence,  that  if  that  had  happened  iq 
1661,  in  any  nnatter  relating  to  the  prefcriptive 
privileges  of  the  town^^  none  but  in-burgefles 
would  have  claimed  it.  And  that  makes  ^ 
true  point  of  inquiry. 

The  laft  Committee  declared  the  terms  indefi- 
nite. Their  authority,  therefore,  is  fo  far  fa- 
vourable to  the  prefent  queftion,  of  the  admif- 
Con  of  evidence  to  define  them.  Upon  Ms 
queftion,  there  have  not  been  two  concurring 
decifions,  (as  it  his  been  faid  on  the  other  fide)^ 
but  one  of  the  feleft  Committee,  ccntraty  to  that 
of  the  Houfe  in  1768.  The  refolutions  upon 
the  laft  trial  fcrve  to  (hew,  that  the  Court  found 
great  difficulties  in  the  cafe.  They  thought  they 
could  not  be  folved,  but  by  an  aft  of  parliament. 
But  it  is  fnuch  more  conftitutional,  to  remove 

thofc 


PRESTON,  a43 

thofc  difEcukies  in  the  regular  courfe  of  a  judi 
cial  de^rmination^  by  the  good  old  rules  of  Ict 
gal  conftrudiDn,  to  which  the  cafe  is  open.  ^ 

It  is  faid,    the  petitioners  contend  for  a  con 
porate  fenfe  to  be  applied  to  the  word  inhabitant^ 
^nd  Gate  ward's  cafe  and  others  have  been  cited  to 
prove  the  contrary.     That  is  npt  the  point  conr 
tended  for,  wd  thofq  cafes  are  introduced  unr 
neceflarily.      They  prove   this,   however,   that 
where  a  right  is  claimed  under  indefinite  terms, 
the  party  can  take  nothing.     But  the  petitioners 
here  only  contend,    that  the  application  of  thf 
ternn,  in  this  refolution,  is  made  to  the  aggre- 
gate body  of  the  corporation,    as  contradiftin- 
guifhed  from  a  part  of  it ;  and  that  this  is  to  ht 
proved  by  local  circqmflances.     Many  words  of 
common  ufc  have  peculiar  local  meanings.    The 
l^oolc  cafe  was  only  cited  to  prove  that  tlie  word 
inhabitant^   is  to  be  explained  by  evidence  of 
Ufage  and  other  circumftances. 

In  the  cafes  of  Pontefraft  and  Cirencefter  in 
Olanville,  the  (jualify  of  the  inhabitant  is  exaftly 
Refined,  by  the  addition  of  baufehclder :  But 
thofe  cafes  cannot  fcrve  as  examples  to  this,  be- 
cauie  they  proceeded  on  the  want  pf  charter  or 
prefcriprive  ufage.  Whereas  in  Prefton  there 
was  a  prcfcription  for  choice  \  and  the  Commit- 
tee of  1 66 1  muft  be  prefumed  to  have  made 
Acir  rcfolutipn,  with  knowledge  of  it. 

Hi  The 
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The  fitting  members  produce  many  cafes  of     | 
the  fame  period,  in  which  the  Committee  ftated      \ 
the  queftion  to  arife  between  two  parties  of  a 
corporation,  exprefsly :    But  they  find  only  one,      j 
(that  of  Windfor)  in  which  the  members  of  the      [ 
corporation  are  contrafted  witli  the  inhabitants. 
If  there  is  any  weight  in  the  citation  of  the  other 
cafes,    of  Bedwin,    St.  Ives  and  Dover  ^,  it  is      ■ 
reafonable  to  believe,  that  the  fame  was  meant 
in  the  Windfor  cafe  f ,    as  in  this  of  Prefton. 
Since  it  is  very  improbable,  that  a  part  of  a  cor- 
poration fhould  join  with  thofe  who  are  no  mem- 
bers of  it,  in  an  attempt  to  deprive  the  whole 
corporation  (of  which  they  are  members),  of  an 
.cxclufive  corporate  right.     The  entries  in  ^t 
Journals  of  this  period,  are  not  drawn  up  with 
accuracy,    and  are  manifcftiy  ambiguous  in  fc- 
veral  of  the  cafes  referred  to. 

It  is  manifeft,  from  the  refolutions  made  up- 
on the  former  trial,  that  the  Committee  had 
doubts  upon  the  queftion ;  which  ought  to  in- 
cline the  prefent  Committee  to  reconfider  the 
point,  by  more  fully  inveftigaring  the  evidence. 
If  it  can  be  proved,  that  the  in-burgefles  alone 
had  the  right  of  eleftlon,.  before  the  year  1661, 
it  cannot  be  maintained,  that  the  refolution  took 
-  it  from  them.     Upon  this  point,  the  refolutions 

*  In  pa.  230. 

+  See  Note  (B)  upon  the  Scaford  cafe,  in  pa.  n6. 
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of  the  laft  Committee  are  in  favour  of"  the  pe- 
titioners :  Becaufe  if  the  defcription  of  perfons 
in  the  refolution  of  166 1,  is  too  indefinite,  i.  e. 
if  the  perfons  to  whom  the  right  is  given  are  not 
defined,  it  would  be  harfli  and  unjuft,  to  conftruc 
the  right  of  another  fet  of  perfons  to  be  taken 
away,  by  the  fame  terms ;  or  that  a  right  fhould 
be  taken  from  one  fet  of  men,  and  not  given  to 
another. 

The  Committee,  after  hearing  the  above  ar- 
guments, informed  the  counfel.  That  a  motion 

Tbaf  counfel  be  permitted  to  produce  evidence^  to 

prove  that  the  words  "  all  the  inhabitants"  in  the 

hji  rejolution  relating  to  the  right  of  vothigy  in  the 

borough  of  Preflon^  explained  by  ujage  and  fair  ccr,^ 

Jtruclion^  mean  the  "  In-burgejfes  inhabitants  ad- 

tnitted  at  the  lafi  Guild y  or  thoje  by  copy  of  court- 

roll  admitted  ftnce  the  lafi  Guilds'  exclufively  of  all 

itber  perfons ^ 

had  pafled  in  the  Negative. 
The  counfel  for  the  petitioners  hereupon  in- 
formed the  Court,  that  they  declined  offering 
any  thing  further  for  the  petitioners. 
The  Court  then  proceeded  to  declare 
TJje  fitting  members  duly  eleSled. 
Of  which  the  Chairman  informed  the  Houfe  on 
the  fame  day,  april  2 2d  *. 

•  40  Joum.  876. 
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NOTE 

ON    THE    CASE  OP 

PRESTON, 

PAGES  230  and  239.     (A.J    In  order  to  un- 
derftand  the  cafe   here   mentioned,    the  reader 
(hould  pcrufe  the  cafe  of  Poole,    in  2  Doug,  elefi* 
Upon  the  cftc&  of  the  charters  there  recited,  an  inha- 
bitant houfeholder  of  Poole  moved  the  court  of  Ktng*» 
Bench,  for  a  mandamus  to  the  corporation^  to  admvt 
him  to  the  ofHce  of  a  freeman.     The  queftion  wii 
argued  in  court  in  Eafter  term  1777.     In  fupport  of 
the  claim  it  was  contended,    that  by  the  charters,  the 
corporation  confifted  not  only  oi*  Mayor,  Bailiffs,  and 
Burgefies,    but  alfo  of  Inhabitants,  as  a  diflint^  body 
and  integral  part,  under  the  name  of  commonalty : 
That  the  corporation,  in  its  origin,  confided  of  all  the 
mhabifants ;   and  no  mode  was  provided  in  the  infti-* 
tution  for  continuing  the  fuccefHon :    That  although 
the  clafs  of  Inhabitants  were  XK>t  now  exifting  mem- 
bers of  the  corporation  in  fa£i^   yet  they  were  fo  in 
right ;    and  as  the  perfons  who  could  call  them  into 
aSual  exiftenee,  were  not  gone,  the  corporation  was 
not  diHolvcd,    and  might  be  made  complete  by  the 
mandamus  :  That  according  to  the  confti tution  of  the 
town,    burgefles   and    inhabitants   wefe    iynonimous 

terms  -, 
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and  the  governing  part  of  th^  corporation 
ot  withcJd  from  the  latter^  the  privileges  which 
d  choTen  to  confer  upon  thoTe^  whom  they  pc* 

ftiled  BurgeiTes. 

note  of  this  argument  v^hich  I  haVe  feen,  the 
ippea^s  to  have  refufed  the  motion  for  the  foI« 
reafonS)  given  by  Lord  Mansfield.  Firft^  Be- 
ere  was  no  ufage  alledged  in  &vour  of  the  cUim> 
"ough  being  prefcriptive  \  and  as  the  charters 
ed  no  directions  about  the  electing  or  admitting 
t  or  burgeflfes,  uiage  alone  could  explain  what 
^eges  were^  when  the  charters  were  filent^ 
y^  Becaufe  the  claimants  wanted  no  admiffion 
f  their  conftruSion  of  the  charters  was  right; 
iQie  intitled  to  the  privileges  they  daimrd)  /j^ 
J  being  inhabitant  houfebold^rs* 
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XX. 

The  case  of  the  DISTRICT  of  BURGHS  of 

KIRKWALL,  WICK,   DORNOCK, 
TAIN,    and   DINGWALL. 


The    Committee    was  chofcn   on  tuefday,    april  12, 
1785,  and  coniilled  of  the  following  members : 

Edward  Phelips,  Efq;  Chairman. 

Sir  Adam  FergufTon,  Bart,")  »^    . 
T      I  ^    r  ^>r     1     J       {^Nominees. 

Lord  V  ifcount  Maitland      V 

Rich.  Slater  Milnes,  Efq;  Clement  Tudway,  Efq; 

John  Grant,  Efq;  David  Murray,  E(q; 

Hon.  W.  H.  Bouverie  Sir  Francis  Sykes^  Bart. 

John  Thomas  Ellis,  Efq;  T.  Boothby  Parkins,  Efq; 

John  Clevland,  Efq;  W.  A.  S.  Bofcav/en,  Efq; 

Sir  James  DufF,  Bart.  George  Bowyer,  Efq; 

Petitioner. 
John  Sinclair,  Efq;  of  Ulbfter. 

Sitting  Member, 

Right  Hen.  Charles  James  Fox. 

CounfeL 

For  the  Petitioner,  Mr.  Rous  and  Mr.  Grant. 

For  the  Sitting  Member,  Hon.  Mr.  Erflcine  and  Mr. 

Wight. 
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TH  E  petition  alledged  that  at  the  eleftion, 
which  was  held  on  the  26th  of  april  1784, 
the  delegates  for  the  burghs  of  Wick  and  Dor- 
nock,  voted  for  the  petitioner ;  and  perfons  prc- 
tencing  to  be  delegates  for  the  other  three  burghs, 
voted  for  the  fitting  member :    That  the  com- 
miflion  to  the  delegate  for  Kirkwall  was  illegal 
and  void,  in  refpeft  of  tlie  manner  of  its  execu- 
tion, and  of  the  want  of  right  in  the  corporation 
granting  it,  occafioned  by  an  linjuft  exclufion  Qf 
<:ertain  eflfential  conftituent  members  of  it :  That 
*  the  commiflion  to  the  delegate  for  Tain  was  alfo 
-void  and  null,    in  refpeft  of  its  illegal  form : 
And  that  the  delegate  for  Dingwall  had  no  right 
to  vote  at  the  election,  in  relpeft  of  his  not  pro- 
ducing the  proper  authority  for  his  commiffion, 
at  the  meeting. 

That  the  fitting  member  was  ineligible,  not 
being  a  legal  qualified  burgefs  in  any  one  of  the 
faid  burghs,  having  no  connection  with  or  pro- 
perty in  them,  nor  paying  tax  and  ftent  to  his 
Majcfty  according  to  law :  That  his  eleftion  was 
alfo  void,  as  being  contrary  to  the  aft  1707,  cap. 
8.  being  born  out  of  Scotland,  and  having  no 
eftatc  or  property  therein. 

That  the  petirionrr,  hiving  had  the  eventual 
calling  vote  of  the  delegate  for  Wick,  given  in 

his 
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his  favour,  in  cafe  of  the  incapacity  of  any  of 
thofe  who  voted  for  his  opponent,  had  thereby  a 
majority  of  legal  votes,  and  ought  to  have  beed 
l-eturned  *. 

After  the  above  petition  had  been  prefentedi 
a  fupplemcntal  one  was  added^  letting  fordv 
That  fince  tlie  petitioner  had  complained  to  the 
Houfe  of  Mr.  Fox's  elcdtion,  as  above>  he  had 
found  that  it  took  phce  in  confequence  of  cer- 
tain corrupt  agreements,  and  other  illegal  prac- 
tices, on  the  part  of  his  friends  -,  and  praying 
the  fame  to  be  taken  into  confideration  together 
with  his  former  petition  *- 

In  the  courfe  of  the  trial  the  matter  of  thefe 
petitions,  whicli  were  inlarged  upon  in  the  open- 
ing, according  to  their  contents,  became  reduced 
to  the  following  objedlions  to  the  fitting  mem* 
ber ;  all  others  being  abandoned  on  the  part  of 
the  petitioner,  viz. 

1.  That  Mr.  Fox  was  incapable  of  being 
ckfted ;  not  being  a  legal  qualified  burgefs^  in 
any  one  borough  of  the  diftrift :  That  the  dele- 
gates were  informed  of  this,  and  therefore  thofe 
who  voted  for  him,  threw  away  their  votes; 
whereby  Mr.  Sinclair  became  intitled  to  the 
feat. 

2.  That,  admitting  the  fitting  member  to  b€ 
eligible^   the  majority  of  legal  votes  was  in  fa^ 

•  40.Jonnu46i» 
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of  the  petitioner  j   by  reafon  of  the  nullity 
ic  commiffion  from  Kirkwall,  the  prefiding 
ugh)  whofc  delegate  voted  for  Mr.  Fox:  In 
:h  cafe  the  calling  vote  would  belong  to  the 
gate  of  Wick,     This  depended  on  the  ef- 
of  certain  a£ls  of  the  council  of  Kirkwall, 
ious  to  and  at  the  elcftion  of  their  delegate, 
ji  the  petitioner  contended  were  illegal  and 
,  as  being  brought  to  pafs  by  the  excltifioii 
ertain  conftituent  members  of  the  council, 
rary  to  the  conftitucion  of  the  borough,  ana 
regulations  of  ftat.  16  Geo.  IL  ch,  lu- 
rom  the  evidence  of  both  fides  on  the  firft  . 
It,  the  cafe  appeared  to  be  thus. 
Ir.  Fox  was  no  otherwife  qualified  as  a  bur- 
,  than  by  a  burgefs  ticket  of  admiffion  by 
town  council  of  Kirkwall,  in  the  following 
ds,    viz.  "  Apud  Kircuam  cj*  april  1784 
icntibus  in  concilio  ibidem,  J.  Riddock  arm. 
poato  J  T.  J  W.  A  L.  .&  T  U.  Ballivis, 
r.  JEdile,  &  J  T.'  Thefaurario,   caeterifque 
i  burgi  conciliariis.     Quo  die  (C  J.  F.) 
nimo  confenfu  &  aflenfu  difti  concilii,  liber 
genfis  &  frater  guildas  difti  burgi,  cum  om- 
us  &  fingulis  libertatibus  privilegiis  &  immu- 
itibus  ad  eundem  fpedlantibus,  creatus  &  ad- 
Tus  fuit ;  juramento  burgali  more  Jolito  praftito. 
jct  quibus  adum  cxtraftum  per  me."       ^ 
{Signed  by  the  Clerk.) 

The 
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The  above  admiffion  was  not  the  aft  of  the 
town  council  i  there  having  been  no  council  held 
on  the  day  therein  mentioned.     But  on  the  28th 
of  april,   two  days  after  the  eleftion,  a  coundl 
was  held)  the  minutes  of  which  are  as  follows: 
*^  The  Proved  reprefcnted  in  Council,  that  at 
the  requeft  and  defire  of  feveral  of  the  Counfcl- 
lors,  and  upon  the  favourable  folicitation  of  feme 
gentlemen  in  the  town,   he  theProvoft,  accord- 
ing to  the  ufual  cuftom,    had  granted  the  frec- 
•lom  of  this  town  by  burgefs  tickets,  upon  the 
23d  day  of  april  inftant,  to  the  following  noble- 
men   and    gentlemen,    viz.    one   to   his  Grace 
Charles  Duke  of  Portland,    another  to  the  Rl 
Hon.  William  Wentworth  Earl  Fitzwilliam,  a 
third  to  the  Rt.  Hon.  Charles  James  Fox,"  &c. 
All  whicli  tickets,  the  Provoft  delivered  to  the 
fi  lends  of  tlie  above  noblemen  and  gentlemen, 
wlio  were  not  prefent,  to  be  delivered  to  them 
when  convenient.     All  which  tickets  the  whole 
Council  prefent  approved  of,  in  the  whole  heads 
articles  and  contents  thereof,   excepting  Robert 
Baikie   of  Tankernefs,    (one   of  the   Council) 
who    objeded,    That   no   approbation    of  the 
Council  (hould  or  ought  to  be  given :  That  to 
the  perfons  propofed  receiving  honorary  tickets, 
he  had  no  objeftion ;    but  it  could  only  be  in 
confequence  of  an  aft  of  Council;  and  he  would 
confcnt  to  fuch  an  aft  being  now  paffed,  author 

riCng 
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fifing  the  clerk  to  make  tickets  of  this  date. 
To  which  the  Provoft  anfwered,  That  the  prac- 
dec  now  ufed  by  the  Provoft,  had  been  the 
fame  praftifed  and  followed  on  fimilar  occafions, 
for  above  forty  years  paft,  and  was  never  found 
fault  with." 

Upon  a  fearch  into  the  records  of  Kirkwall 
for  fifty  four  years  back,  no  inftance  was  found 
of  any  burgefs  being  made  there,  otherwife  than 
by  the  previous  authority  of  the  corporation. 
But  it  was  admitted,  that  the  Provoft  of  this 
and  other  boroughs  had,  as  in  the  prefent  in- 
ftance, ^'ith  the  fubfequcnt  confirmation  of  the 
Council,  been  accuftomed  to  give  burgefs  tickets 
to  ftrangers,  by  way  of  mere  compliment,  and 
without  conferring  any  legal  right  to  the  privi- 
leges of  the  corporation  thereby. 

The  minutes  of  the  election  ftate  the  Dele- 
gates to  have  chofen  "  the  laid  C.  J.  Fox  a 
hurgefs  of  this  borough  of  Kirkwall,  to  attend  and 
and  ferve,  &c. 

The  burgefs  ticket  was  delivered  by  the  Pro- 
voft on  the  23d  of  april,  to  a  gentleman,  who 
afterwards  delivered  it  to  Mr.  fox. 

General  Rofs,  now  examined  as  a  witnefs, 
was  prefent  at  the  Provoft's  houfe  at  Kirkwall, 
when  the  fitting  member  was  made  a  burgefs ; 
and  defcribed  it  as  being  done  with  the  ufual 
formality.     He  was  at   that  time  Provoft  of 

Tain  J 
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Tain;  where  he  had  often  fccn  the  ftmc  form 
of  admifnon  praclifed,  as  had  been  purfucd  oa 
this  occafion  at  Kirkwall. 

The  Town  clerk  of  Kirkwall  was  likewife 
examined,  on  the  part  of  the  fitting  member; 
who  feid,  that  the  method  of  giving  burgefi 
tickets,  praftifed  on  this  occafion,  was  the  cuf- 
tomary  manner  of  making  honorary  burgefles  i 
That  more  than  forty  had  been  made  iii  his  time, 
in  only  one  of  which,  a  prevkus  authority  for  it 
had  been  granted  in  council :  That  fuch  tickets 
muft  be  confirmed  by  the  council,  in  order  to  be 
valid.  And  he  produced  copies  of  feveral  afis 
of  the  council,  of  fuch  confirmations,  from  the 
year  1731.  He  faid,  Mr.  Sinclair  was  not  a 
burgefs  of  Kirkwall. 

The  objeftion  made  on  the  part  of  the  peti- 
tioner at  the  eleftion  meeting,  to  Mr.  Fox's 
capacity  of  being  elsfted,  was  ftated  before  the 
declaration  of  the  election :  General  Rofs  be- 
lieved it  to  have  been  made,  before  the  votes 
were  given.  I'he  minutes  of  the  election  ftate^ 
That  before  they  were  figned,  the  delegates  for 
Wick  and  Dornock  objefted  to  Mr.  Fox's  eligi- 
bility 5  "  And  in  regard  this  objeAion  was  ftated, 
before  calling  the  votes,  though  not  then  per- 
mitted to  be  minuted,  the  faid  delegates  do 
proteft,  8cc."  ^  » 

I  On 
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1  the  part  of  the  petitioner,  the  following 
£b  from  the  records  of  parliament  in  Scot- 
^crc  produced,  viz. 

At  Edinburgh,  5  aug.  1681,  The  report 
e  Committee  concerning  the  double  cleftion$ 
he  burgh  of  North-Berwick,  being  read, 
ted,  and  put  to  the  vote,  It;  was  found  that 
crfone  could  be  elefted  commiflioner  to  re- 
nt a  burgh  in"  parliament,  unlefs  he  be  a 
cfe  and  a  refiding  traffiquing  merchant  in 
burgh.  And  George  Suttic  not  being  ib 
ificd,  and  Charles  Maitland  the  other  comr 
ipner,  being  a  refiding  traffiquing  merchant 
e  faid  burgh.  The  Parliament  approved  the 
imittee's  report,  and  fuftained  Charles  Mail- 
's commiflTion  and  rejefted  the  other. 
The  Parliament  approved  the  Committee'3 
ft,  rejefting  Sir  Patrick  Murray's  commif- 
peprefenting  the  town  of  Selkirk  j  in  refpeft 
i  tiot  a  refiding  traffiquing  merchant  in  the 
btrrgh.  And  fuftained  the  Committee's  re- 
in favour  of  Mr.  John  Dempfter,  commif- 
TV  fbr  the  burgh  of  Inverkeithinge,  in  relpeft 
I  a  traffiquing  merchant  in  the  (aid  burgh." 

Edinburgh,  16  March,  1689.  The  meeting 
he  Eftates  having  heard  and  confidered  the 
>rt  of  the  Committee  for  controverted  elec* 

tioos^ 
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tions,  bearing,  that  they  having  called  and  heard 
Sir  Patrick  Threapland  and  Robert  Smith,  ancnt 
the  contraverted  eleftione  to  be  commiffioncr 
for  the  burgh  of  Perth,  It  is  their  unanimous 
opinion  that  Robert  Smith  be  preferred  to  Sir 
Patrick  T  Iireapland,  as  being  legally  chofen  by 
the  plurality  of  the  burgefles  :  The  Eftates  have 
appioven  and  doe  approve  the  faid  report  of 
the  Committee,  and  interpone  their  authority 
thereto/' 

This  cafe  was  produced,  in  order  to  introduce 
an  argument,  that  the  names  alone  proved  the 
fucceGful  member  to  have  been  a  burgefs  qua- 
lified, and  therefore  received  i  and  the  other  a 
gentleman  of  fortune  not  fo  qualified,  and  there- 
fore rejefted.     This  inference,  was,    however*^ 
thought  too  weak  to  be  afterwards  mentioned  ir^ 
the  arguments  of  the  counfeK 

On  the  part  of  the  fitting  member,  the  fol-- 
lowing  lift  and  dcfcription  of  commiflioners^ 
fitting  in  the  Parliament  of  Scotland,  was  pro-^ 
duced  from  the  records,  to  prove  that  the  per-  - 
fons  eleclcd  (being  chiefly  gentlemen  of  rank)^ 
could  not  have  been,  mo.e  than  nominally>-. 
burgefles  and  merchants  of  the  towns  they  re- 
prefented,  viz. 


\m 
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I  1689,  At  the  burgh  of  Culrofsy  Mr.  William 
Erfkine,  lawful  fon  to  the  deceafed  David 
Lord  Cardrofs. 

ew  Galloway,  Mr,  James  Gordon,  Younger, 
of  Crcachlae. 

ranrawer.  Sir  John'  Dalrymple,  Younger,  of 
Stairc. 

othcfay,  Mr.  Robert  Stewart,  Advocate,  unkl* 
to  the  Sheriff  of  Bute. 

•cchine.  The  Rt.  Hon.  Mafter  Henry  Mauled 
of  Kellee. 

orth  Berwick,  Thomas  Stewart,  of  Coltncfs. 

9a.  Dornock,  Mr.  John  Anderfon,  Younger, 
of  Weftertown  j  in  the  room  of  the  de- 
ceafed Captain  Gordon* 

93.  Rothefay,  Mr.  Rob.  Stewart,  of  LocTilee, 
Writer  in  Edinburgh. 

96.  CuUen,  Sir  John  Hamilton,  of  Halloraig. 

00.  Campbeltoun,  Mr.  Charles  Campbell^ 
brother  german  to  the  Earl  of  Argyle. 

of.  Kirkudbright,  Sir  Andrew  Hume,  Ad- 
vocate, Son  to  the  Earl  of  Marchmont, 
Lord  High  Chancellor  of  Scotland,  our 
burgejs  and  freeman. 

02.  Sterling,  Lieut.  Col.  John  Erfkine,  de- 
pute Governor  of  Sterling  Caffle,  and 
merchant  burgefs  of  the  faid  burgh,  and 
adliial  traffeder  within  the  fame  burgh^ 
bearing  all  portable  charges  with  his  neigh- 

VOL.  III.  S  hours. 
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boursj  and  who  can  tyne  and  wki  in  afl 

their  concerns. 
Bumtifland,   Sir  John  Arfldne  of  Alva,  Knight 

and  Bart. 
Northberwick,  Sir  Hugh  Dalrymple,  of  North- 

berwick,    Lord  Prefident  of  the  Seffionr 

and  burgefs  of  this  burgh. 
Inverarie,   Maifter  Robert  Forbes,  of  Lcamie, 

Advocate,  qualified  and  endued  with  all 

the  qualifications  belonging  to  ane  burgefs 

of  the  fame  j  particularly  ane  merchant  im 

faid  borough,    and  bearing  dl   porcablte^ 

charges  with  his  neighbours,  ind  is  fuch^-* 

as  can  tj'ne  and  win  in  all  their  aflTairs. 
Kirkwall,  Mailer  Robert  Douglas,  brodicr  gcr— — 

man  to  James  Earl  of  Mortoune. 
Wick,  Maifter  Robert  Frazer,  Advocate. 
J 703.  Stranrawer,  Mr.  Geo.  Dalrymple,  lawfii^^ 

fon  to  the  Right  Hon.  John  Lord  Vifcoun^^ 

of  Stair. 
Cimpbelltown,  Mr.  Charles  Campbell,  brothfe::^ 

german  to  his  Grace  the  Duke  of  Argyll^-— -^ 
1705.  Queensfciiy,    Mi*.  James  Stewart,   Ad — ^ 

vocate,  inftead  of  Sir  William  Hamilton^ 

of  Whytlaw,  deceafed. 

Upon  the  fecond  point,  the  cafe  appeared  h^^ 
evidence  to  be  as  follows.    According  to  th^ 

^  fet^^ 
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fett  {cmfiitutim  ♦)  of  the  borough  of  Kirkwall, 
the  council,  (in  whom,  as  in  all  towns  in  Scot- 
land, the  right  of  eleftion  is  vefted),  confifts  of 
a  Provoft,  four  Baillies,  a  Dean  of  guild,  a 
Treafurer,  and  fixtecn  Counfcllors ;  whereof  the 
four  Deacons  of  crafts,  (/.  e.  the  Majters  of  four 
incorporated  companies)  are  four.  All  are  annually 
cleftcd  at  Michaelmas.  The  Deacons  are  ap- 
pointed in  the  following  manner,  viz.  After  the 
election  of  the  nineteen  Magiftrates  and  Coun- 
fcUors,  the  four  trades  feverally  name  two  of 
each  craft,  to  be  added  in  a  leet,  {I'lff)  to  the 
four  Deacons  of  the  preceding  year;  out  of 
which  leet  of  three  from  each  craft,  the  Magi- 
ftrates and  Council  choofe  one,  to  be  Deacon  of 
the  craft  for  the  fucceeding  year. 

Thefc  four  companies,  or  crafts,  are  the  Ham- 
mermen, Shoe-makers,  Weavers,  and  Taylors, 
The  latter,  haying  had  a  quarrel  with  their  Deacon 
previous  to  the  cledlion  in  1782,  upon  that  oc- 
cafioA  gave  in  a  leet,  in  which  his  name  was 
omitted,  and  confiftingonly  of  two  names.  Before 
the  next  cleftion  at  Michaelmas  1783,  he  died ; 
-  and  at  that  cle6lion,  the  taylors  gave  in  a  leet  of 
three  names.  On  the  4th  of  november,  1783, 
an  Affembly  of  the  Council  being  held,  paiTed 
8  refblution  as  follows, 

♦  For  an  account  of  the  borough  Setts,  fee  2  Doug,  deft, 
4»»  4^  <>'  Wight  4to.  3J4. 

S  a  ''The 
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'*  The  Magiftratcs  and  Council  having  met, 
conform   to  the  fctt  of  the  burgh,   to  choofe 
their  Deacons,  unanimoufly  make  choice  of  and 
continue  James  Chambers,  Wright,  to  be  Dea- 
con of  the  Hanrimermen,  till  Michaelmas  1784, 
As  alfo  of  Arthur  Murray,   to  be  Deacon  of 
the  Shoemakers   to  the  faid  time.     And  have 
unanimoufly  elcded  James  Sinclair,  to  be  Deacon 
of  the  Weavers,  in  place* of  Patrick  Mainland, 
who  refigns.     But  with  this  provifion  and  con- 
dition, that  as  few  or  none  of  the  tradefmen  arc 
burgefles,   or  free  with  the  town,    to  work  at 
their  refpeftive  employments  within  the  royalty, 
the  faid  trades,  and  each  of  them  who  arc  un- 
free,  (hall  purchafe  their  freedoms,   and  enter 
with  the  Dean  of  Guild  and  his  Council,  ac- 
cording to  law,  and  the  cuftom  of  other  burghs, 
betwixt  and  the  firft  of  July  next;    or  other- 
wife,  they  fhall  not  only  be  deprived  of  their 
feats  in  council,  after  Michaelmas  next,  but  of 
liberty  of  leeting,   or  having  any  vote  in  the 
eledion  of  Magiftrates :  And  that  the  faid  Ma- 
giftratcs and  Council  (hall,    after  the  faid  firft 
day  of  July  next,  profecute  them  for  purchafing 
their  freedoms,  as  well  as  paying  their  ftent,  &c. 
according  to  law  and  the  cuftom  of  other  royal- 
ties, as  they  (hall  be  advifed.     And  with  regard 
to  the  Taylors y  that  they  Jhall  be  reported  to  their 
frivilegesy  on  applying  properly ^  and  giving  in  a 

leer. 
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ker,  conform  to  the  Sett  of  the  burgh  in  1712 ; 
and  paying  three  guineas  of  expcnces,  dcburfed 
by  the  Magiftrates  in  confulting  their  affair,  and 
jnder  the  above  conditions  with  the  other  trades ; 
:hat  is,  of  purchafing  their  freedoms,  &c.  And 
:he  faids  Deacon  Chambers,  Deacon  Murray,  and 
Deacon  Sinclair,  having  compeared,  gave  their 
>aths  defideli  in  common  form." 

Upon  the  1 3th  day  of  april,  1784,  the  Taylors 
;ave  in  a  petition  to  the  Provoft,  to  be  laid  before 
:hc  Council,  fetting  forth,  "  That  by  the  Sett 
^f  the  burgh,  the  petitioners  have  right  to  a 
Deacon  in  the  Council,  who  is  elefted  from  a 
leet  prefented  by  them  to  the  Magiftrates ;  But 
I  difference  having  fome  time  ago  arifen,  in 
•cgard  to  the  making  up  of  that  leet,  they  have 
)ad  no  Deacon  in  Council  fince  the  death  of 
rienry  Tait.  That  at  laft  Michaelmas  eledion, 
he  petitioners  delivered  to  the  Clerk  of  the 
)urgh,  a  leet  confifting  of  John  Sinclair,  James 
Jrquhart,  and  William  Walter,  to  be  laid  before 
he  Magiftrates  and  Council,  in  order  to  their 
rlcfting  one  from  it  as  Deacon  for  the  prefent 
rear,  ending  at  Michaelmas  1784.  But  no 
vritten  proceedings  appear  to  have  happened 
jpon  the  matter,  until  this  date,  (4th  november, 
[783)5  That  the  Council  pafled  a  refolution, 
«7hich  is  referred  to,  agreeing  to  repone  the 
jctitioners  to  their  privileges,  on  applying  pro- 
S  3  perly. 
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perly,  and  giving  in  a  leet  conform  to  the  Set; 
of  the  burgh,  and  paying  three  guineas  of  cx- 
pcncc  debuifed  in  confulting  the  affair. 

**  That  the  petitioners,  being  defirous  of  having 
their  conftitutional  reprcfentation  in  the  Councili 
herewith  give  in  a  leet  of  their  trade  for  the 
office  of  Deacon,   and  make  the  prefcnt  appli- 
cation to  the  Magiftrates  and  Council,  to  receive 
the  fame,  and  to  eleft  one  therefrom  for  Deacon. 
In  regard  of  three  guineas,  which  the  Council 
have  ordered  the  petitioners  to  pay,  they  arc 
entirely  ignorant  from  how  it  was  incurred,  and 
on  what  medium  they  can  beibbjedt  to  it:  They 
are  forry  to  obferve,  that  at  any  rate,  from  the 
hardfhip  of  the  times,  they  can  ill  afford  to  pay 
It ;  at  the  fame  time  if  the  Council  infifl  for  it, 
the  petitioners  will  acquiefce. 

"  May  it  there.Mjre  pleafe  the  Honourable 
Magiftrates  and  Council,  to  make  choice  of  one 
of  the  perfons  on  the  leet,  herewith  given  in,  as 
i  Deacon  of  the  incorporation  of  Taylors ;  and 
to  receive  him  as  a  member  of  Council  accord- 
ingly :  And  in  regard  to  the  three  guineas,  to 
give  the  petitioners  fuch  relief  as  to  them  fhall 
appear  proper,  according  to  juftice." 

The  next  day  there  was  a  meeting  of  the 
Town  Council,  whereof  the  following  minute 
appears. 

"  The 
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**  The  Magiftrates .  and  Council  having  met 
by  order  of  the  Provolt,  to  confider  of  a  peti- 
tion ycfterday  prefented  by  Robert  Nichoifon, 
writer  in  Kirkwall,  as  procurator  for  the  Incor- 
poration of  Taylors  3  as  alfo  of  a  proteft  taken 
by  the  faid  Robert  Nicholfon  againft  the  Provoft, 
in  cafe  of  his  refufal  to  call  a  Council,  as  thereby 
required.  And  the  faid  Magiftrates  and  Council, 
confidering  that  the  affair  pf  the  Taylors,  which 
was  occafioned  by  their  own  folly,  has  been 
dormant  fince  the  4th  november  laft,  when  they 
were  told,  that  they  would  be  reponed  to  their 
privileges,  on  applying  properly,  &c.  And  that 
no  application  has  been  made  by  or  for  them 
fince,  till  now,  when  it  is  on  the  eve  of  a  new 
cledion.  Therefore,  and  in  tefpeft  of  the  above 
negled,  cither  defiring  to  be  reponed  to  their 
privileges,  or  to  enter  freemen  with  the  burgh. 
The  iaids  Magiftrates  and  Council  refer,the  con- 
Cderation  of  the  above  petition  and  proteft,  (ft 
ten  days  hence,  when  the  Taylors  fliall  be  ad- . 
vcrtifed  of  the  Council ;  and  if  they  then  apply 
properly,  juftice  will  be  done  them,  agreealjle 
to  faid/ederunf  of  die  4th  november  laft." 

Againft  this  determination,  the  agent  for  the 
Taylors  protcfted  ;  and  upon  the  1 9th  of  april 
the  craft  affembled,  and  chofe  a  Deacon  for 
themfelves,  as  appears  by  the  following  minute 
of  their  proceedbgs,  viz.  .  "  The  Incorporation 
S  4  having 
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having  confidered  the  cjpterminarion  of  the  ma- 
giftrates  and  town  council,  on  their  petition  for  ^ 
a  Deacon,    on  the  14th   inftant,    whereby  they, 
contrary  to  the  faith*  of  their  aft  of  council  of 
the  4th  of  november  laft,  and  in  violation  of  the 
juft  rights  of  this  corporation,  referred  the  con- 
lideration  of  the  application  for  ten  days,  with 
ah  evident  view  to  deprive  the  corporation  of  the 
valuable  privilege  of  voting,  at  the  cnfuing  elec- 
tion; and  having  alfo  confidered  the  proteft  en- 
tered for  them  againft  that  determination,  that 
they  ftiould  be  intitled  to  eleft  a  Deacon  for 
themfelves,  from  the  leets  prefented  to  the  Coun- 
til,  they  do  nbw  accordingly  unanimoufly*  make 
choice  of  William  Walter;  as  their  Deaton"  untiW 
Michaelmas  next,  with  all  the  powers  and  privi — 
leges  thereto  belonging :  And  they  recommence 
to  him,  to  attend  at  the  meeting  of  Council  Co — 
morrow,  in  order  to  his  being  received  and  ad — 
knitted  to  his  feat  and  vote,  as  any  other  mem — 
ber  thefeof." 

On  the  20th  of  april  the  Council  of  Kirkwall 
aflembled  to  choofe  the  Delegate.    The  minutest- 
mention,    '*  That   after   the   members   of  thcr 
Council  prefent  (including  the  Deacons  of  Ham- 
mermen,    Shoemakers,     and    Weavers),    had 
taken  the  oaths  required  by  law,    the  faid  Wil- 
liam Walter,  as  Deacon  of  the  Taylors,  having 
offered  to  come  into  the  room,  with  his  agenc 
^  and 
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id  a  notary  public,  was  turned  out.  Thereafter, 
he  minutes  proceed),    but  before  proceeding 

►  cleft  the  Delegate,  the  ^^rovoft  objefted  to 
le  legality  of  the  votes  of  the  three  Deacons, 
I  regard  they  are  not  burgeffes  of  Kirkwall  j 
or  are  they  freemen  with  the  borougli,  to  work 
t  their  trades ;  fo  that  they  neither  can  vote  at 
ic  eleftion  of  magiftrates,  nor  of  a  Delegate 
>r  choofing  a  burgefs  to  ferve  in  parliament. 
Fpon  which  previous  qucftion,  the  Provoft  in- 
(b  the  Council  may  give  their  opinion,  If,  or 
3t,  the  Deacons  (hould  have  votes  in  the  pre- 
nt  eleftion.  And  the  vote  being  put  accord- 
igly,  the  Provoft  voted.  That  they  ought  not 

>  have  a  vote  at  this  eleftion.  And  the  whole 
ther  Council  (excepting  Baillie  Liddle,  Tanker- 
cfs  ♦,  and  Meff.  Watts)  voted  they  (hould  have 
o  votes ;  and  the  above  four  gentlemen  voted 
liac  they  (hould  have  votes.  To  which  ob- 
*ftion,  the  above  Robert  Baikie  {Tankemefs)  an- 
Mrs,  That  the  above  three  Deacons  underftood, 
hat  it  had  not  been  the  praftice  of  Kirkwall, 
3r  Deacons  or  other  tradefmen,  for  a  number 
f  years  paft,  to  enter  freemen  or  burgefles  with 
lie  burgh,  for  liberty  to  work  at  their  trades : 
Ind  that  notwithftanding  their  predece(rors, 
)cacons,  voted  at  the  eleftion  of  magiftrates,  and 
lie  choofing  of  Delegates.     Therefore,  and  in 

♦  i.  c.  Mr.  Baiidc  of  Tankerne/s, 

regard 
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regard  they  have  now,  in  obedience  to  the  magi- 
ftrates  former  Jederunt^   configned   the  fum  of 
three  guineas   in  the  clerk's  hands,   cither  in 
whole  or  in  part,   for  making  them  burgefles, 
tbey  now  infifl:  that  their  votes  (hall  be  good  in 
law,  according  to  ufe  aixd  cuftom*    Thereafter 
die  magiftrates  and  Council  proceeded  to  the 
cleftion  of  a  Commiflioner  (D^/^^/^)  for  this 
burgh}   and  the  Provoft,   having  ordered  the 
clerk  to  put  the  queftion  to  the  feveral  members 
prefent,   who  fhould  be  Commiffioner  for  the 
borough,  to  meet  with  the  reft  of  the  Commif- 
fioners,  chofen  for  the  feveral  boroughs  of  Tain, 
Dingwall,  Dornock,  and  Wick,  (being  the  other 
four  boroughs  of  the  northern  diftridt)  at  the 
borough  of  Kirkwall,  the  prefiding  borough  ian 
the  time,  and  there  to  vote  for  and  eleft  a  bur- 
gefs  for  reprefenting  the  faid  diftrid:  in  the  en- 
fuing    parliament,    the   following    members  of 
.  Council  voted  as  follows,   viz.    the  faid  John 
Hiddock,    Provoft,    voted  for  himfelf;    \Mlf\)(A 
others  voted  for  him;    and  ftx^    including  BaillU 
Liddelly  and  the  three  'Deacons^  {who  gave  thdf 
votes  undei'  form  of  injirumetitj)  voted  for  Liddell.] 
And  thereafter  William  Walter,   T'aylor,    gave 
in  a  petition  (for  which  there  is  a  deliverance  of 
this  date)  and  alfo  a  proteft,  and  declared  that 
he  voted,  under  form  of  inftrument,  for  Baillie 
Andrew  Liddell.     And  it  appearing  from  the 
4  ^abovc 
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3ve  votes,  that  there  was  a  great  majority  in 
^our  of  the  Provoft,   for  his  being  Delegate 

•  the  faid  burgh  of  Kirkwall,  the  faid  John 
:ddock  was  therefore,  by  the  aforefaid  majo- 
y,  ele(5te4  and  chofen/' 

Mr.  Bruce,  the  town  clerk  of  Kirkwall,  being 
amined  on  the  part  of  the  fitting  member, 
id,  it  had  been  common  for  the  Deacons  of 
afts  not  to  take  their  freedoms  j  and  that  the 
ouncil  had  generally  avoided  contefting  it  with 
cm,  for  peace'  fake.     With  refpeft  to  the  craft 

*  Taylors,  that  they  had  not  complied  with  'the 
•der  of  the  Council,  when  Walter  delivered  his 
:tition  to  them :  That  on  the  14th  of  april  they 
avc  in  twp  leets,  one  confifting  of  two  names, 
nother  of  three.  And  it  was  now  admitted, 
lat  on  the  24th  of  april,  when  the  Council  made 
hoice  of  their  Deacon,  he  had  not  purchafed 
is  freedom. 


The  arguments  in  favour  of    ^     ^ ,  r    * 
.  .         ,      1  •   A-  Counfel  for  the 

he  petitioner  s  objections,  were    petitioner, 

D  the  effeft  following. 

First  Point  :    As  to  the  neceflity  of  the 

nernber^s  being  a  legal  qualified  burgefs  of  one 

li  the  boroughs. 

The  principal  inquiry  fhould  be  into  the  law, 
18  eftablilhed  at  the  time  of  the  union  of  the 


\»  J    A«i\/ujia     yj\0    iiiL\^   iiiv   taw, 

time  of  the  union  of  the 
two 
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two  kingdoms ;  bccaufe,  if  at  that  time  it  was 
a  neceffary  qualification,  it  murf  be  fo  ftill,  ac- 
cording to  the  law  of  Scotland,  confirmed  by 
the  aft  of  union. 

The  afts  of  the  convention  of  boroughs,  and 
refolutions  of  parliament,  together  with  the  ufagc 
b/fore  and  firce  the  union,  demonftratc  the 
neceflity  of  this  qualification,  by  the  law  of 
Scotland. 

In  counties  none  can  be  eleftcd,  but  thofe 
who  have  a  right  to  eleft.     This  is  a  funda- 
mental rule  of  the  conftitution ;  and  it  might  be 
inferred,    that   the  fyftem  was  uniform,   (if  it 
refted  on    inference    alone),    and   that    in  bo- 
roughs the  fame  rule  prevailed..    But  the  afts  of 
the  convention,   which  had  jurifdiftion  in  thcfc 
matters,  equally  with  the  parliament,  repeatedly 
declared  it.     However,   as  this   law  had  been 
often  evaded,  in  the  laft  century,  the  convention 
of  boroughs  paffed  a  more  folemn  aft  in  1675; 
in  which,  after  reciting  thfe  inconveniencies  that 
hadarifen  fi-om  eleftingcommiflioncrs,  who  were 
not  merchants  traffickers  and  refidenters,  bearing 
common  burthen  with  the  reft  of  the  inhabitants,, 
and  could  not  lofe  or  gain  in  the  affairs  of  the 
borough,    they  ordained,  "  that  in  all  time  to 
come,  none  fhould  be  elefted  commiffioners  by 
the  boroughs,   to  the  particular  conventions  of 
cdates,  or  to  the  particular  and  general  meetings 

or 
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f  the  boroughs,  but  fuch  as  were  merchants, 
raffickers,  prefent  refidcnters  within  the  borough 
onrimifTionating  them,  and  who  bore  common 
»urthen  with  the  reft  of  the  inhabitants,  and 
iTcrc  fuch  peHbns  who  could  gain  and  lofe  in  the 
XMicerns  of  the  boroughs."  The  fame  aft  de- 
rlared  all  cleftions  made  contrary  thereto,  ip/o 
oSq  void ;  impofed  penalties  on  thofe  who  Oiould 
lifobcy  it,  and  directed  a  claufe  to  this  efFedb,  to 
)C  made  part  of  the  burgefs  oath  of  every  bo- 
ough.  This  aft  was  occafioned  by  a  letter  from 
Charles  the  lid  to  the  conventiori  of  royal  bo- 
oughs,  in  the  preceding  year  j  in  which,  after 
eciting  that  he  had  been  informed  of  a  late  in- 
lovation  among  them,  by  elefting  commiffioners 
x>  parliament,  and  their  own  conventions  and 
meetings, "  who  were  not  aftual  refidenters  within 
he  burghs  commiflionating  them,  nor  bearing 
proportional  charges  with  them,  or  fuch  as  could 
ofe  or  gain  in  any  of  their  concerns,  direftly 
»ntrary  to  the  antient  conftitution  of  the  burghs, 
ind  to  many  of  their  afts  j"  the  King  therefore 
equired  them  to  take  fpecial  care,  that  their  an- 
ient conftitution  concerning  this  matter,  fhould 
3e  revived  and  maintained,  and  the  like  abufes 
prevented  for  the  future  *. 

Burgeffes,    or  commiffioners  from  boroughs, 
ever  were  a  diftinft  order  in  the  parliament  of 

*  See  Wight,  410,  p.  401,  495. 

Scotland. 
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Scotland.  The  convention  of  royal  borougj» 
is  an  inftitution  of  the  fame  nature  with  dit  par- 
liament, and  formed  exadtly  like  that  cftatt  of 
the  parliament,  which  is  compofed  of  their  rc- 
prefentatives.  (A.)  The  qualifications  of  a 
commiflioner  to  either  affembly,  depend  on  the 
fame  principle.  And  as  none  but  a£hial  bor- 
geffes  can  reprefent  boroughs,  in  the  conven- 
tion, none  but  them  likewifc  can  have  a  right 
to  receive  their  commiffion  to  parliament. 

By  an  aft  in  the  reign  of  James  VI.  1587, 
aft  22*  it  was  declared.  That  there  fhould  be 
no  confufion  of  perfons,  of  the  three  eftatcs. 
Which  aft  was  made,  to  preferve  each  order  of 
ihe  affembly  diftinft  by  thenrrfelvcs,  and  to  pre- 
vent any  perfon  from  affuming  a  fun£Uon)  out 
of  his  ordinary  rank ;  for  it  confines  the  mem- 
bers, ^^  to  that  eftate  wherein  they  commonly 
profefs  thermfclves  to  live,  and  whereof  they  take 
their  ftyle  ♦.*' 

That  the  above  aft  of  the  boroughs,  was  re- 
cognized as  the  law  of  parliament,  will  appear 
from  feme  cafes  determined  there.  In  1681 
the  parliament  inforced  the  provifions  of  the 
abovementioned  aft  of  the  boroughs,  by  fetting 
afide  the  eleftions  of  all  who  were  not  a6hial  re- 
fidenters,  and  traffickers,    in  the  boroughs  they 

•  See  the  obfcrvation  in  Wight,  p.  401. 

repre- 
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fcprcfcnted  *.     In  that  year  the  cafe  of  North 
Berwick  was  adjudged  in  parliament ;  where  it 
Was  declared,  that  no  perfon  could  be  elefted  a 
comnniffioner  for  a  borough,  unlefs  he  be  a  bur- 
gefs,    and  a  refiding  trafficking  merchant  in  it. 
According  to  which  opinion,  the  candidate  who 
was  fo  duly  qualified  was  feated,  and  the  other 
was  rejefted.     In  the  cafes  of  Selkirk  and  Inver- 
keithing,  fimilar  refolutions  pafled  at  the  fame 
time  f.     That  of  Selkirk  occafioned  a  profccu- 
tion  in  the  court  of  Seffion,   both  agarnft  the 
borough,  and  Sir  Patrick  Murray,  its  commif- 
fioner,  for  the  penalties  impofcd  in  the  above 
mentioned  aft  of  the  Convention  j  and  the  judg-* 
ment  of  :he  court  was  pronounceff  againft  them  J ; 
thereby  expfefsly  afting  upon  the  authority  of 
this  aft  of  the  Convention.     But  it  is  fufficicnt, 
m  order  to  prove  the  jurifdiftion  of  the  Con- 
vention in  thefe  matters,  to  ftate,  that  the  num* 
bcr  of  menibers  fent  to  parliament,  was  afcer- 
tained  by  an  aft  of  the  Convention,   and  by  no 
other  kw.     Under  which  aft,   members  con- 
tintied  to  be  lent  and  received  in  parliament, 
at  the  time  of  the  union. 

After  the  revolution,  in  1690,  Sh*  Patrick 
Murray  (perhaps  the  fame)  was  returned  for 
Stranraer,  and  was  objefted  to  for  not  being  a 

♦  Wight,  403«  t  lb.  404.  {  lb.  463. 

burgefs. 
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burgefs,  and  a  rcfiding  trafficking  merchant  of 
the  town :  Upon  which,  he  went  back  to  !us 
borough,  obtained  a  burgefs  ticket,  and  a  new 
commiflion  from  it,  and  fo  fate  in  parliament 
This  cafe  is  taken  from  a  Scotch  Gazette,  of 
that  year,  the  authority  of  which  may  be  relied 
upon.  It  is  a  remarkable  inftance  of  the  general 
underftanding  of  the  law,  becaufe  Sir  P.  Mur- 
ray was  a  courtier,  and  in  place.     (B.) 

To  thefe  authorities,  may  be  added,  the  opi- 
nions of  lawyers  who  have  written  on  the  fub- 
jeft.     Spotifwood,  who  publifhed  his  treatifc  on 
the  law  of  eledions  after  the  union,  fays,  that 
though  all  the  antient  laws  upon  this  matter  had 
not  taken  efFedl,  "  yet  they  are  fo  far  regarded, 
that  die  Commiffioner  fent  to  eleft,  {deltgate  *) 
is  a  burgefs  of  the  burgh  from  whom  he  is  fcnt^ 
and  the  member  elefted,  is  a  burgefs  of  one  oT 
other  of  the  burghs  within  the  diftrift,  which  h^ 
is  chofcn  to  reprefent.     Jnd  this  we  niay  ioU  th^ 
fundamental  qualification  of  a  citizen  or  burgefsy  t^ 
be  eleEied  member  of  parliament ^   and  is  in  plac^ 
of  a  freehold,    with  refpeft  to  Commiffionen^ 
from  (hires  j-.'* 

Mr.  Wight,  in  his  8vo  edition,  p.  373,  con- 
firms this  authority  s    confidering  it  to  be  necef^ 

•  The  legal  defcription  of  the  perfons  now  generally  calledET 
Delegates,  is,  Commijfioncrs  for  choojing  burgfjfes  to  fariiamemt^- 
+  Spot.  p.  79. 

Jary^ 
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Jaryy  that  the  member  fhould  be  admitted  a  bur- 
gcfs,  of  one  or  other  of  the  boroughs  of  the  dif- 
trift.  The  alteration  of  this  paffage  in  his  fe- 
cond  edition  in  quarto,  has  no  other  foundation 
than  the  cafe  of  Wigtoh,  decided  in  1775  ♦. 
But  in  that  cafe,  the  point  was  not  fully  invefti- 
gated,  and  the  principal  authorities  upon  the 
fubjefb,  do  not  appear  to  have  been  difcufled. 
Neither  did  that  Committee  exprefsly  decide  the 
quedion,  whether  being  a  burgefs  was,  or  was 
not,  a  neccffary  qualification.  But  if  that  quel- 
tion  had  been  decided,  it  ought  not  to  prevent 
a  reconfidcration  of  the  reafons,  upon  which  a 
matter  of  fo  much  importance  was  fo  quickly 
determined:  The  arguments  arife  upon  laws. 
.  and  cuftoms,  with  which  an  Englifh  court  of 
jufticc  cannot  be  familiar,  and  which  the  Judges 
might  cafily  mifapprehend. 

The  laws  above  relied  upon,  were  in 'force 
and  efifeft,  at  the  time  of  the  union,  and  the  ad: 
of  Scotland^  1707^  cap.  8.  fixed  and  incorpo- 
rated them  in  the  articles  of  the  union.  It  de- 
clared "  that  none  fhould  be  capable  to  eleft  of 
be  ele&ed  t6  reprefentj  &c.  except  fuch  as  were 
iben  capable;  by  the  laws  of  this  kingdorii  (Scot- 
land) to  eleft  or  be  elefted,  as  Commiflioners 
for  (hires,  or  burghs,  to  the  parliament  of  Scot- 

•"  Repotted  in  4  Doiig;  clc^. 

Vol.  Ill:  T  land.'' 
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land."  By  virtue  of  which  claufc,  it  was  rc^ 
folved  in  the  cafe  of  Aberdeenlhire,  in  1708,  in 
the  firft  parliament  of  Great  Britain^  that  Ac 
cldeft  fons  of  the  peers  of  Scotland,-  were  doc 
capable  by  the  laws  of  Scotland  to  cleft  or  be 
clefted :  *  And  therefore  were  not  capable,  to 
fit  in  that  right,  in  the  parliament  of  Great  Bri- 
tain. (C.)  No  ufage  therefore,. if  it  had  pre- 
vailed ever  fince  the  union,  could  defeat  the  pro- 
vifion  of  this  law.  But  on  the  contrary,  it » 
'well  known  that  the  ufage  has  been  uniformly 
the  rev'erfe,  except  in  the  finglc  cafe  of  Wigton. 
The  members  have  always  been  burgefles  of 
one,  at  leaft,  of  the  boroughs  of  their  diftrift. 

The  difference  between  the  qualifications  of  a 
Commiflioner,  before  and  fince  the  union,  con- 
fids  only  in  thiSj  that  as  he  now  reprcfents  five 
boroughs,  it  is  not  required  of  him  to  have  the 
qualification  in  more  than  one  of  them.  But 
this  does  not  difpenfe  with  the  necefllty  of  hav- 
ing that  qualification,  which  was  required  of 
him  before  the  union,  when  bearing  the  com- 
miffion  of  one  borough  only.  In  what  manner 
foever  a  man  was  qualified  to  be  a  Commiflioner, 
before  the  union,  the  fame  n(iuft  be  purfued  at 
this  day;    or  a  fundamental  provifion  of  dw 

•  16  Journ.  23,  27.  Sec  Wight  271.  The  author's  ic* 
fcrencfc  to  the  Journals,  is  made  by  miftake  to  the  30th  of 
dec,  inftcad  of  the  3d. 

4  treaty 
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treaty  will  be  rendered  null  and  void.  The  de- 
legates and  the  member,  are  to  be  elefted  in  the 
fame  manner  as  the  Commiflioner  for  each  bo- 
rough was  before. 

The  aft  16  Geo.  II.  ch.  1 1.  confirms  the  qua- 
lification now  contended  for,  by  annulling,  in  the 
29th  fed!:,  fucb  as  are  there  fpecifiedj  in  thefe 
words :  "  That  it  is  no  objeftion  to  any  Ccm^ 
miffioner  for  cboofing  a  burgefsy  that  he  is  not  a 
refidenter  within  the  borough,  bearing  all  port- 
able charges  with  his  neighbours  j  or  that  he  is 
no  trafficking  merchant  therein,  or  that  he  is 
not  in  pofiefQon  of  any  burgage  lands  or  houfes, 
holding  of  the  faid  borough  s  and  that  fuch  quali- 
fications need  not  be  ingroffed  in  his  commiffion  j 
(D.)  any  law,  cuftom,  or  ufage  to  the  contrary, 
notwithftandbg."  By  not  repealing  the  qualifi- 
cation of  burgesfliip,  the  aft  intended  to  leave 
that  as  it  ftood  upon  the  old  law ;  and  by  con- 
fining  this  exemption  to  delegates  only,  it  is  plain 
that  members  are,  fince  this  aft,  fubjeft  to  all  the 
qualifications  required  of  them  before. 

S£coND  Point:— ^With  rcfpcft  to  the  Dele- 
gate of  Kirkwall. 

Firft,  as  to  the  exclufion  of  members  of  the 
Council,  at  the  eleftion  of  delegate.  In  Scotch 
boroughs^  an  eleftion  is  a  corporate  aft,  which 
in  England  it  is  not  j  and  this  diftinftion  is  very 
ticccflTary  to  be  attended  to,  in  an  Englilh  court 
T  2  of 
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of  juftice.  The  Deacons  of  Crafts,  in  the  bo* 
rough  of  Kirkwall,  are  an  eflfential  part  of  the 
Council.  To  do  a  corporate  aft,  the  corpofti- 
tion  muft  be  legally  aflembled,  and  any  aft  to 
prevent  fuch  affembly,  will  deftroy  the  eflfcft  of 
afts  done  there.  The  Deacons  were  all  illegaOf 
excluded  from  this  Council,  and  therefore  the 
eleftion  there  made  is  illegal  and  void. 

It  is  to  little  purpofc'to  argue,   that  the  ex-    ! 
eluded  members  would  not  have  made  adif-    i 
fcrence  in  the  eleftion  here,  or  turned  the  ma- 
jority:  Becaufe,  the  annulling  the  confequeace 
of  an  illegal  aft,    is  the  penalty  affixed  by  tbe 
law  upon  the  aft,   in  order  to  prevent  wrongs. 
Such  an  argument  would  render  the  fraud  cf- 
feftual.     Eleftions  ought  to  be  free;  .and  it  is 
eflential  to  the     validity  of  corporate   afts  of 
every  kind,  but  efpecially  in  cafes  of  eleftion, 
that  every  member  compofing  the  body,  (houM 
be  able  to  aft  with  freedom.     In  the  cafe  of 
Aberbrothick,  in  1740,  in  Kilkerran's  decifions, 
p.  591  *,  an  eleftion  of  magiftrates  was  fet  afidc, 
upon  thefe  principles.     The  reafonlng  employed 
in  fupport  of  the  decifion  was,  that  as  the  keep- 
ing away  a  member  of  the  Council  from  the 
meeting,  by  force,  will  annul  the  whole  proceed- 
ings ;  fo  keeping  one  away  by  fraudulent  com— 

•  Sec  Wight,  544. 

binatior^ 
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inatbn,  though  without  force,  in  order  to  carry 
1  clcftion,  will  have  the  fame  efFeft. 

In  England  the  fame  law  and  principles  of 
ifticc' prevail.  In  Kynafton's  cafe  in  2  Stra. 
051,  the  Judges  of  the  King's  Bench  held  a 
3rporate  meeting  to  be  illegal,  becaufe  one  of 
le  members  was  not  fummoned ;  though  the 
miCTion  was  merely  accidental :  Giving  this  rca- 
m  for  it,  "  that  every  member  has  a  right  to 
riatCi  as  well  as  vote ;  and  by  the  fame  reafon 
lat  the  omitting  to  fummon  one  man  may  be 
ccuied,  the  omiffioh  of  a  greater  number  may 
e  palTed  over."  So  in  a  cafe  from  Saltafli,  the 
ling  and  May,  5  Burr.  2681,  Lord  Mansfield 
id  the  other  Judges,  confidered  the  want  of  the 
dial  notice  to  all  the  members  of  the  aflfcmbly, 
}  have  vacated  an  eleftion. 

In  corporations  in  Scotland  this  rule  is  pecu- 
u-ly  applicable ;  becaufe  in  them,  the  eleftions 
f  all  the  afting  members  or  magiftrates  are  an- 
Lial,  and  thofe  of  the  fucceeding  year  are  ap- 
ointed  by  the  members  of  the  prefent.  It  is* 
icrcfore  probable,  that  men  who  do  not  fide 
ith  the  majority,  or  fecure  it,  will  be  lurned 
lit  of  the  eleftion  enfuing.  The  fear  of  which 
mnoval,  frequendy  direfts  a  votQ  to  that  fide, 
Wch  feems  likely  to  predominate.  The  pro-, 
cedings  at  the  council  meetings  at  Kirkwall, 
jrni/h  an  inftancc  of  this  fort  i  for  the  majority 

T  3  ^     olF 
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of  the  fuccefsful  party  there,  which  was  but  «vy 
upon  the  firft  point  difputed,  increaled  confidcr- 
ably  upon  the  fecond  and  fubfequent  dividons. 

The  exclufion  of  the  votes  of  the  three  Dea- 
cons, was  one  of  thofc  illegal  a6ts  above  dc- 
fcribed :  For  they  had  been  duly  admitted  to 
their  places  in  the  Council,  for  a  period  which 
had  not  expired,  when  the  prefent  eleftion  took 
place;  and  the  terms  impofed  on  them,  even 
fuppofing  them  for  argument's  fi^e  legal,  had 
not  been  violated.  For  they  had  been  admitted, 
on  the  condition  of  their  becoming  burgeffes, 
before  July  1784.  So  that  in  the  full  extent  of 
the  Council's  order,  it  was  competent  to  d\p 
Deacons,  to  fulfil  the  conditions,  within  any  part 
of  the  intervening  period.  Their  right,  as  mem- 
bers  of  the  Council,  therefore,  was  as  valid  at  the 
time  of  their  exclufion,  as  when  they  were  firft 
admitted.  But  this  order  was  in  itfclf  illegalj 
and  the  terms  of  it  unjuft.  The  Council  could 
not,  according  to  the  conftitution  of  the  bo- 
rough, compel  the  Deacons  to  purchafe  their 
freedoms  * :  Nor  had  it  been  ufual  to  require  it 
of  them.     The  Council  were  likewife  concluded 

*  If  this  were  fo,  (which  perhaps  is  the  juft  conchifioa 
from  Mr.  Bruce's  evidence^)  there  feems  an  inconMency  in 
contending,  that  the  member  of  parliament  mud  be  a  quali- 
fied burgefs ;  and  at  the  fame  time  admitting  that  tradefmen 
of  the  town  need  not  be  fo. 

by 
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by  their  own  ad,  in  this  inftance  5  for  they  had 
admitted  the  Deacons  to  their  places,  after  niak^ 
ing  the  objeftion  to  them.  No  lawyer  will  af- 
firm, that  a  corporation  can  remove  a  member, 
for  a  caufe  which  they  knew  to  exift,  previous ' 
to  his  admiflion.  Further,  no  Council  was^  con- 
vened to  confider  the  matter,  no  notice  given 
to  the  parties  of  the  intended  objeftion  to  them, 
and  no  means  or  opportunity  of  defence  allowed 
them.     By  16  Geo.  II.  ch.  11.  f.  41,  42.  *  the 

•  TTicfc  fcdions  arc  in  the  following  words,  viz. 

Seci.  41  •  And  be  it  further  ena^d  by  the  authority  afore- 
ikid.  That  fueh  Chief  Magiftrate  to  whom  die  precept  (hall 
be  delivered  in  manner  ^bove  diredted»  u(H)n  the  receipt  there- 
of, (hall,  upon  the  back  of  the  precept,  ijador/e  the  day  he 
leceived  the  iame,  and  fhall  within  two  days  after  his  receipt 
of  the  precept,  call  and  fummon  tl>e  Council  of  the  borough 
together,  by  giving  notice  perfonally,  or  leaving  notice  at 
the  dwelling  place  of  every  Counfellor  then  refidcnt  in  that 
borough;  which  Council  (hall  then  appoint  a  peremptory 
day,  for  the  elcdion  of  a  Coramiffioner  for  choofing  a  bur- 
gefs  to  ferve  in  parliament. 

Scft.  42.  Provided  always,  that  two  free  days  Ihall  in- 
f^rveoe  betwixt  the  meeting  of  the  Council  whicli  appoints 
tbe  day  of  eledion  of  the  faid  CommifHoner,  apd  the  day  on 
which  the  eleiflion  of  the  ComroiiHoner  is  to  be  made ;  and 
in  ca(c  fuch  Chief  Magiiltate  (hall  negledl  to  indorfe  the  day 
he  received  the  precept  on  the  back  thereof,  or  to  fummon 
the  Council  within  the  time,  and  in  the  manner  above  di- 
leded,  he  (hall  for  every  fuch  ofiencc  forfeit  the  fum  of  one 
hundred  pounds  dcriing  to  any  Magidrate  or  Counfellor  of 
the  faid  borough  who  (hall  fue  for  the  fame,  to  be  recovered 
in  manner  herein  after  diredled. 

T  4  Council 
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Council  is  to  be  convened  by  notice  to  every 
member  refident,   and  a  day  for  cleftion  to  be 
appointed,    at  the  meeting  fo  convened.    The 
Deacons  were  filmmoned,  and  c6ncuiTed  in  zp- 
pointing  the  day.    And  here  the  petitioner  is 
furnifhed  with  another  ground  of  objeding  to 
the  proceeding  of  the  Council,  as  illegaL    At 
the  meeting  for  ele&ion,  the  three  Deacons  had 
been  admitted  to  take  the  election  oaths,  as  mem- 
bers duly  qualified.     Therefore  if  any  compe- 
tent objedion  to  them,  might  have  been  fup- 
ported  before,  it  was  waved  on  the  p^rt  of  die 
Council,  who  had  thus  admitted  them,  lb  far, 
to  partake  in  the  eleftion.     Befides,  no  bufinefi 
but  that  of  the  ele&ion,  (to  which  it  is  by  law 
confined)  could  regularly  be  tranfafted  at  this 
Council.     If  the  law  had  not  been  fo,  the  par- 
ticular circumftances  of  the  Council,  would  have 
rendered  ibis  proceeding  illegal :  Becaufc  three 
bf  the  menribers,  having  places  under  govern- 
ment, by  which  they  were  difqualified  from  w/- 
ing  f,    could  not  attend  the  eledion  meeting* 
Yet  they  might  have  voted  on  all  other  matters, 
in  the  corporation ;  and  therefore  the  vote  againlt 
the  three  Deacons,   was  fraudulent  and  void  as 
to  them . 

With  refpeft  to  the  Craft  of  Taylors,  what- 
ever might  have  been  the  effeft  of  their' contu- 

i  This  faA  was 'not  denied. 

macy, 
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iDacy,  if  it  had  continued,  it  was  cured  by  their 
accepting  the  propofal  of  the  Council.    And  by 
their  complying  with  the  condition  offered  them, 
their    rights  became  reftored,   and  the  Coun- 
cil was  bound  to  affift  them  in  the  due  exer- 
cife  of  them,   and  to  choofe  a  Deacon  for  the 
Craft.     On  the  13th  of  april  the  Taylors  com- 
plied, and  prefented  two  leets ;   one  containing 
two,  and  another  three  names.   The  magiftrates, 
at  that  time,   ought  to  have  received  the  Itets, 
according  to  the  terms  of  dieir  own  order.     But 
it  was  upon  the  eve  of  the  eleflion  of  member, 
and  they  had  recourfe  to  delay  and  evafion.    The 
Taylors  juftly  confidercd  this  proceeding,  to  be 
cither  a  denial  of  their  right,   or  a  renunciation 
of  that  of  the  Council  5  and  that  the  neceflity  of 
the  cafe  required  fome  efFeftual  hieafure  5  where- 
fore they  elefted  a  Deacon  for  themfelves,  whom 
the  Codncil  rcfufcd  to  admit. 

If  any  time  were  more  proper  than  another, 
for  avoiding  fuch  delay  as  is  now  complained  of, 
it  is  that  previous  to  an  eleftion.  The  magiftrates 
ought  rather  to  have  haftened  the  inquiry  into 
the  cafe  of  the  Taylors,  than  deferred  it,  that 
the  Council  might  have  been  complete,  when 
jheir  votes  would  be  moft  material.  It  is  im- 
poflible  now  to  declare  who  was  the  individual 
fo  excluded,  and  there  is  no  proper  remedy  but 
that  of  avoiding  the  whole  proceedings,  in  or- 
der 
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der  to  puniih.  the  fraudj   and  do  juftice  to  the 
parties. 

^     ^,  ^    ,  The  counlibl  for  die  fitting 

Counftl  for  the  ,  ,    ,  ^ 

Sitting  Member.  "^^"^^^  contended,  upon  the 
firfl:  point,  that  it  was  not  ne- 
ceilary,  by  the  law  and  conftitution  of  Scotiand, 
that  a  member  for  boroughs  fhould  be  a  burgeis 
of  any  of  tliem  :  And  as  to  the  /a£If  they  con- 
tended, that  if  it  v/ere  neceflary,  their  client  ac- 
tually was  a  burgefs  of  Kirkwall,  at  the  time  of 
his  ele£tion.  Upon  thefe  queftions  they  ai^gued 
as  follows : 

THE  authorities  relied  upon  by  the  petitioner 
prove,  that  by  the  more  antient  conftitution  of 
Scotland,  the  qualification  now  infilled  upoQ 
was  not  requifite ;  becaufe  it  was  introduced  as 
a  fjew  regulation,  for  the  direftion  of  boroughs 
.in  future.  The  mere  form  of  the  writ  and  re- 
turn, in  which  the  commifTioners  have  been  uni- 
formly ftiled  burgeJfeSi  is  of  no  avail  in  this  quef- 
tion ;  becaufe  the  aft  of  eleftion,  of  itfelf,  makes 
the  eleded  a  burgefs  for  the  parliantenti  which 
is  all  that  can  be  inferred  from  that  exprefiion  in 
the  return.  This  is  confirmed  in  the  parliamen- 
tary law  of  England,  more  ftrongly ;  where  the 
members  for  the  univerfities,  and  towns  not  cor- 
porate, are  regularly  ftiled  burgejfes^  and  fo  re- 
turned to  the  writ. 

The 
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le  rcftriftion  then,  was  an  innovation  upon 
Id  conftittition,  (E)  and  required  the  au- 
y  of  the  legiflature  to  fupport  it.  But  no 
f  parliament  can  be  produced  for  this  pur- 

The  aft  1587,  cap.  23.  providing  that 
(hall  be  no  confufion  of  eftates,  did  not 
•  to  this  fiibjeft ;  nor  is  it  eafy  to  difcovcr, 
s  day^  what  was  the  real  objeft  of  it.  Sir 
Mackenzie  in  treating  of  it,  is  manifeftly 
ofs,  and  reduced  to  conjefture.  It  is  moft 
ible,    it  was  intended  only  to  prevent  fpi- 

lords  from  claiming  two  votes,  one  in 
of  their  ecclefiaftical,  and  another  for  their 
oral  or  lay  fees.  Or  if,  as  the  author  fup- 
,  it  was  alfo  to  prevent  the  fmall  barons  of 
days  from  being  fent  to  parliament  as  bur- 
j,  it  could  not  be  made  applicable  to  the 
nt  ftate  of  parliament, 
ic  reftridion  depends  altogether  upon  the 
of  the  convention  of  boroughs  *.  The 
Tel  on  the  other  fide  dignify  the  power  of 
convention  too  highly,  in-  fuppofing  it  ca- 

of  binding  the  parlialment  by  its  refolu* 

kck«  fpeaking  of  the  qualifications  of  commiffionen 
itmcnt,  fince  the  revolution,  defcribes  them  as  "  not 
•d  in  the  prccife  terms  of  the  oBs  of  the  hnrrtmus** 
>es  not  fuppofe  any  ftatute  to  have  been  thereby  In- 
1,  See  pa.  56  of  his  Treatifc  on  the  Privileges  of  the 
Boroughs. 

tions 
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tions.(A.)  Its  authority  extends  only  to  the  in- 
terior concerns  of  the  boroughs ;  to  regulate  the 
mifcondudt  and  diforders  in  them,  to  apportion 
the  taxes  paid  by  them  according  to  the  change 
of  circumftanccs,  and  to  make  laws  upon  theft 
and  other  matters  of  the  fame  fort,  binding  up- 
on the  boroughs,  in  the  fame  manner  as  corpo- 
rations in  England  make  bye  laws,  for  their  own 
government  f .  But  ihey  could  not  bind  the 
nation,  or  the  parliament,  by  any  of  their  a6b, 
even  though  the  King  concurred  in  them.  It 
is  faid,  however,  that  in  the  prcfent  cafe,  the 
rcfolutions  of  parliament  have  recognized  the 
aft  of  the  boroughs,  and  eftablifhed  it  as  the 
law  of  parliament.  But  no  fuch  indireft  decla- 
rations of  law,  even  if  they  were  clear  and  uni- 
form, ought  to  be  allowed,  to  deprive  the  fub- 
jeft  of  a  common  right ;   for  fuch  it  is  in  every 

+  In  a  cafe  in  the  Houfe  of  Lords^  relating  to  tbc  town 
of  Linlithgow,   heard  nth  april  1775,   the  powers  of  the 
convention  are  defcribed  in  tenns  to  this  t(k€i :    And  the. 
counfel  of  both  fides^  in  their  printed  cafes,  feem  to  ander-- 
Hand  them  fo.     In  1487,  14th  pari.  James  III.  the  pairlia- 
mcnt,  upon  the  requeft  of  the  boroughs,  confirmed  certain  oF^ 
their  ads  of  Convention,  which  arc  repeated  in  the  ilatute,. 
under  the  following  title ;  **  The  aib  and  ftatutes  that  the 
haill  commiflioners  of  the  burrowes  defiris  to  be  ratified  and 
apprieved  in  this  prefent  parliament."    This  (hews,,  that  the 
powers  of  the  Convention  were  thought  infufficient,  for  fome 
public  purpofes.     The  a6ts  fo  ratified,  arc  cap.  106,  to  iii. 
1  he  lafc  is  cited  in  Wight,  p.  ^^$. 

man. 
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man,  to  be  elcfted  to  parliament.  On  the  other 
hand,  the  refolutions  that  have  been  cited,  are 
oppofed  by, a  very  frequent  contemporary  ulagc 
in  parliament,  to  the  contrary.  The  cafe  of  Sir 
P.  Murray  in  1690,  proves  that  even  then,  the 
►  qualification  was  exafted  merely  in  point  of  form :. 
For  it  is  not  faid  by  the  journalift,  that  the  elec- 
tion was  kt  afide,  or  that  any  thing  more  than 
a  burgefs  ticket  was  neceffary,  to  intitle  him  to 
the  feat  ♦.     (B.) 

So  adverfe  are  thefe  limitations,  to  the  gene- 
ral fpirit  of  our  free  conftitution,  that  in  Eng- 
land, although  the  legiflature  itfelf  impofed  rc- 
ftraints  of  the  fame  fort,  in  the  reigns  of  Hen.  V^ 
and  Hen.  VI.  requiring  refidence  and  freedom 
of  the  town,  as  qualifications,  yet  they  could  not 
be  inforced;  and  were  repealed  by  conftant 
ufage,  for  centuries  before  it  was  thought  proper 
to  repeal  them  in  form,  by  an  adl  of  the  prefent 
reign  t- 

The  parliamentary  law  of  England,  in  the 
fame  manner  as  that  of  Scotland,  requires  bo- 
roughs to  fend  their  turgefes,  to  reprefcnt  them 

•  This  cafe,  in  one  point  of  view,  tends  to  confirm  the 
argoroent  for  the  fitting  member.  For  even  then,  all  that 
was  required,  was  to  be  admitted  a  hurgefs ;  at  a  time  when 
the  letter  of  the  law  relied  upon,  required  refidence,  traffick- 
ing, bearing  portable  charges,  &c. 

t  14.  Geo.  III.  ch,  .58.    See  Vol.  II.  p.  490,  49 u 
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in  parliament.  Yet  this  has  never  been  eiq>lauied 
to  require^  that  the  member  (hall  be  a  JreeBum 
of  his  borough.     In  the  year  1690^  the  corpcn- 
tion  of  Glouceder  petitioned  againft  the  eke* 
tion  of  one  of  the  members  then  returned,  on 
the  ground  of  his  not  being  a  freeman  of  the 
town,  according  to  their  antient  right  and  cuftom^ 
as  they  alledged  *.     But  fo  futile  was  the  futge& 
of  this  petition,  that  it  does  not  appear  to  have 
been  thought  of  by  the  Houfc,  or  the  parties, 
after  having  been  once  read  f.     In  1705  the 
Norwich  election  was  complained  of^  upon  the 
fame  pretence,  and  the  merits  of  it  refted  upon 
this  queftion  alone.     There  was  in  this  cafe  a 
bye  law  of  the  city,  made  in  1640,  infliding  a 
penalty  of  5 1.  upon  thofe  who  fhould  vote  for  a 
man  not  free,  to  be  member.     Upon  the  trial, 
the  fitting  members   not  free    were    declared 
duly  eleftcdi   and  the  Houfe,   to  prevent  the 
renewal  of  fuch  frivolous  objcftions  in  futyre, 
thought  proper  to  exprels  their  cenfure  againft 
the  bye  law  itfelf,   and  the  Mayor,  who  bad  of-* 
ficioufljr  publiftied  it  about  the  city  at  the  elec- 
tion,   in  the  following  terms,  "  Refolved  that 
W.  Blyth,  Efq;  late  Mayor  of  the  city  of  Nor- 

•  10  Joum.  ^6$, 

+  It  was  ordered  to  be  read  again  on  the  day  foliowingi 
when  it  was  referred  to  the  election  committee ;  after  which, 
nothing  further  appears  relating  to  it. 

wich, 
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wich,  by  printing  and  publifhing  a  pretended  bye 
kw,  made  in  the  year  1640,  contrary  to  Magna 
Charta,  in  order  to  terrify  the  eledors  of  the 
laid  city  from  free  and  impartial  voting,  in  the 
late  cleftion  of  members  to  fervc  in  parliament 
fiar  the  faid  city,  is  guilty  of  an  illegal  and  ar- 
bitrary proceeding.**  The  Houfe  likewifc  or- 
dered him  into  the  cuftody  of  the  ferjeant  at 
arms,  for  his  faid  offence  *.     (F.) 

This  cafe  of  Norwich,  is  not  ofnly  an  illuftra- 
tion  of  the  general  principle  of  the  conftitution, 
but  further  tends  to  fupport  the  argument,  re- 
lating to  the  authority  of  afts  of  the  convention 
in  Scotland.     In  this  city,  and  likewifc  in  Glou- 
ccftcr,  particular  ufage  was  alledged  for  the  ex- 
ception J  and  in  the  former,  this  ufage  was  cfta- 
blifhed  by  a  formal  bye  law.     Yet  neither  was 
thought  valid,  againft  the  fundamental  principle 
of  the  conftitution.     Now  the  afts  of  the  Con- 
vention arc  but  bye  laws,  in  their  efFeft ;  enafted, 
as  it  were,   in  every  borough  at  the  fame  time. 
But  they  cannot  fuperfcdfe  the  general  law  of  the 
land,   or  the  authority  of  parliamciit.     All  the 
boroughs  in  Scotland   united,    have   no   more 
j>owcr  to*  alter  the   conftitution,    or   to   make 
laws  for  the  nation,  than  any  fingle  town.     The 
jurifdiftion  exercifed  by  them  in  convention,  is 
only  the  private  and  peculiar  jurifdidion  of  every 

^  i^  Journ.  5^,  ^6. 

borough. 
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borotighj  and  cannot  extend  beyond  the  limits^ 
or  the  members  of  each  individual  community. 
By  acting  in  concert,  they  have  the  advantage* 
of  regulating  all  boroughs  by  the  fame  hm-, 
but  they  are  iye  laws  ftill,  binding  only  upon 
themfelves,  and  their  own  local  interefts.  Com- 
miflioners  from  the  boroughs,  convened  out 
of  parliament,  cannot  have  greater  authorityi 
than  when  they  are  aflembled  in  parliament 
Yet  if  the  commiffioners  of  boroughs  alone, 
were  to  make  a  regulation  in  parliament,  would 
it  be  effeftual  as  a  lawy  or  extend  to  any  but 
themfelves  ?  The  King's  authority  prefcribing  or 
confirming  it,  could  not  eftablifli  it  more. 

The  letter  of  Charles  II.  contains  a  proof, 
that  other  regulations  of  the  fame  fort  as  this  in 
queftion,  and  of  equal  authority,  had  not  been 
carried  into  eSe£b  i  for  the  King  complains  of 
this.     But  if  fuch  ads  of  the  boroughs  had  paffed 
for  law,  the  King  needed  not  to  have  required 
them  to  interpofe  their  authority,  to  inforce  it^ 
The  parliament  would  have  been  bound  by  iHi 
and  the  King  might  and  would  have  made  his 
application   there,    for   the   purpofe.      Birt  bis 
minifters  of  that  day  thought  it  eafier,    to  im- 
pofe  upon  the  boroughs,    than  the  parliament? 
and  in  this  inftance,   commenced  a  part  of  that 
fcheme  of  violating  the  freedom  of  cledions, 

and 
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and  commanding  parliaments,  which  they  car- 
ried on  fo  unconftitutionally  in  England,  by 
garbling  corporations.  It  occurred  to  thofe  mi- 
niftcrs,  that  men  of  fortune,  fitting  in  parlia- 
ment as  members  for  boroughs,  could  not  be  fo 
eafily  controlled  or  managed,  as  tradefmen  and 
inferior  perfons  j  and  with  this  view  they  framed 
this  fpecious  letter.  But  they  did  not  commu- 
nicate their  defign  to  the  parliament,  or  truft 
that  body  with  the  execution  of  it.  The  bo- 
roughs were  more  eafily  prevailed  upon  to  en- 
gage in  it,  by  being  perfuaded  that  their  privi- 
leges were  at  ftake. 

It  has  been  argued,  that  thefc  afts  of  the  Con- 
vention were  received  as  law,  and  infurced  by 
the  authority  of  the  court  of  Selfion.  But  the 
cafe  relied  upon  for  this  pofition,  would  prove 
the  King's  letter  to  be  equally  the  law ;  for  the 
court  held  the  penalty  to  have  been  incurred, 
as  well  for  contravening  the  King's  letter  *,  as 
the  a6t  of  the  Convention.  The  authority  of 
this  decifion  needs  no  other  comment.  The 
Convention,  by  their  aft,  fubmiffively  yielded 
their  authority  to  the  direftion  of  the  miniftry^ 
In  order  to  pleafe  the  King.  The  whole  fchemc 
was  unconftitutional,  both  in  defign  and  execu- 
tion ;  and  no  part  of  it  ought  to  be  referred  to^ 

•  S^  Wight,  403. 
Vol.  III.  U  in 


2QO  CASK      XX. 

in  a  legal  inquiry  into  the  laws  or  conftxtution  of 
of  the  kingdom. 

The.  great  number  of  inftances>  produced 
from  the  records  of  parliament,  of  reprelentativcs 
of  the  boroughs  who  could  not  have  been  quali- 
fied, according  to  the  ad  of  the  Convendon, 
and  regularly  late  there^  outweigh  the  few  cafes 
cited  to  the  contrary  j  and  prove  that  this  was 
no  qualification,  ly  the  law  of  Parliament^  at  the 
time  of  the  union. 

But  there  is  no  law  or  ufage,  that  will  fuit  the 
petitioner's  cafe,  whether  the  a6t  of  Convention 
were  binding  or  not.     By  what  authority  is-thc 
qualification  of  being  only  a  burgefs  fupportcd? 
The  terms  of  the  aft,  and  the  cafes  founded  upoD 
it,  require  a  man  to  be  adual  refidenter^  trafficker, 
and  merchant,  (E)  contributing  to  the  commoQ 
charges  of  the  town;   the  inforcing  of  which, 
would  exclude  the  petitioner  and   every  other 
Scotch  member*     The  due  confideration  of  tlus 
reflriftion,  fhews  it  to  be  impoITible  to  reconcile 
it  with   the  mode  of  rcprefentation  cftabjifhed 
by  the  union,   if  it  really  had  exifted  in  law  at 
that  time.     Confider  the  reafon  of  it :  That  the 
member  fhould  be  converfant   in  rfie  concerns 
of  his  borough,  Ihould  be  refident  in  it,  bear  a 
proportion  of  the  local  taxes,  and  thereby  and 
by  his  trade,  contribute  to  the  common  benefit 
of  tlie  tov;n.     But  none  of  thefe  reafons  can  be 
9  urged 
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nee  the  union,  whilft  members  have  re- 
el five  boroughs.  They  cannot  exercife 
he  above  duties,  in  all  of  them  at  once : 
lot  in  all,  it  would  be  partial  and  abfurd, 
upon  it  in  any  one.  Therefore  the  prc- 
e  of  the  nation,  does  not  admit  of  the 
ion  of  any  fuch  law. 

ler,  if  it  had  ever  been  neceffary,  that  the 
'  fhould  be  a  burgefs  of  his  town,  that 
:  could  not  be  called  for  now,  becaufe  the 
on  of  it  has  cea|ed.  Such  a  rule  muft 
en  founded  on  the  other  annexed  parti- . 
of  refidence,  trade,  and  bearing  public 
in  the  town.  Thefc  have  been  fhewn 
(t  in  defuetude  in  the  old  parliament  of 
1,  as  much  as  the  refidence  dire&ed  by 
f  Englifh  (tatutes.  But  they  have  been 
refsly  taken  away,  by  the  ftat.  16  Geo.  IL 
*.  29.  Then  fhall  the  fliadow  of  a  quali- 
be  preferved,  after  the  fubftance  is  gone? 
w  had  required  a  county  member,  to  be 
if  anns  girt  witb  ajword^  and  a  fubie- 
w,  fhould  have  repealed  the  qualification 
5  a  man  of  arms  j  would  it  be  urged, 
[hould  neverthelefs  be  girt  with  a  fword  ? 
[icr  argument  arifes  upon  the  Scotch 
a,  in  1707,  ch.  8.  by  which  the  delegate 
red  to  be  chofen,  as  the  member  ufed  to 
[lerefore  the  qualification,  at  moft,  is 
U  2  appli- 
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applicable  to  the  delegate  only,  and  not  totke 
CommifTioner  chofen  by  thofe  delegates  to  it- 
prefcnt  the  whole  diftridt-  And  as  to  them,  the 
C9th  fedkion  of  i6  Geo.  IL  ch.  1 1.  repeals  it 

Laftly,  the  decifion  of  the  Wigron  Commit^ 
tee  is  an  exprefs  authority  upon  the  point;  of 
fuch  importance,  that  the  fitting  member  nright 
have  relied  upon  it  altogether,  without  inforcing 
the  arguments  now  ftatcd  at  fo  much  lengA; 
were  it  not  for  the  wi(h  of  his  counfel,  to  fittisfy 
the  Court,  that  the  ptefent  petition  is  frivolous, 
and  for  the  hope  they  entertain  that  this  olgec- 
tion  will  never  be  renewed.     Although  the  ar- 
gument in  that  caufe,   did  not  contain  all  the 
authorities  that  might  have  been  cited,  yet  it  is 
not  true,  that  this  queftion  was  not  fully  inyefti- 
gated  then,  or  dnt  the  principal  authorities  ijrat 
not  brought  forward  in  argument.     A  refiawcc 
to  the  report  itfelf,  in  pp.  199,  205,  &c.  will 
prove  this  fact.     To  which  it  may  be  added, 
that  there  were  five  Scotch  members  upon  that 
Committee,  (nmong  whom  was  the  then  Solicitor 
General  of  Scodand),  who  are  all  faid  to  have 
Voted  in  favour  of  die  petitioner,  againft  whom 
this  objcftion  was  raifed.     It  is  trifling  to  otgeft, 
that  the  Committee  came  to  no  exprefs  opinion 
on  the  point;    when   their  determinadon  was. 
That  the  petitioner,  who  was  not  a  burgers>  was 
duly  eleftcd. 

But 
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A  it  could  be  fuppofcd,  notwithftanding 
.c   arguments,    that  the  qualification  ftill  is 
^^^ceflary,    the  evidence  affords  a  full  defence 
vipon  the  fad:.     Mr.  Fox  was  a  burgefs  of  Kirk- 
^wallj  before  he  was  elcdcd  CommifFioncr :  An 
lionorary  burgefs,  like  moil  of  the  prcfent  Scotch 
members.     It  was  proved,  that  the  burgefs  ticket 
y^as  made  out  to  Mr.  Fox,  by  name,  before  the 
day  of  eleftion,  in  the  ufual  method  of  confer- 
ring honorary  admiffions ;  and  that  an  ad  of  the 
Council  afterwards^   confirmed  it  in  the  accuf- 
tromed  form. 

Upon  this  point  therefore,  ftrengthened  thus 

b>y  fadt,   argument,   and  authority,    the  fitting 

znember  is  intitled  to  pray  a  cenfure  of  the  Court 

agsunft  the  petitioner,  for  having  brought  a  fri- 

vcbus  petition  before  them ;  founded  upon  an 

alkgation,  which  he  muft  have  known  to  be  con^ 

tnry  to  the  faft,  or  upop  arguments,  which  might 

have  been  applied  as  fuccefbfuUy  againft  himlelf ; 

C^r  be  is  no  merchant,  or  refident  in  any  of  the 

^H)roughs),  and  againft  the  authority  of  an  ad- 

J^gcd  cafe,  upon  the  point  of  law.     His  con- 

^'Udt  has  likewife  another  circumftance  of  vexa- 

^on  in  it,  by  prefenting  a  fecond  petition  to  the 

*io\j(c,  for  the  fole  purpofe  of  charging  the  fit- 

^ng  member  with  bribery  j  upon  which  nothing 

''^  evidence,   or  obfcrvation,   has  been  offered 

^Poii  the  trial,  further  than  by  his  counfel's  aban- 

^ning  the  charge. 

U  J  Upon 
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applicable  to  the  delegate  only,  and  not  to  the 
CommifEoner  ehofen  by  thofc  delegates  to  rc- 
prefcnt  the  whole  diftridt-  And  as  to  them,  the 
29th  fedkion  of  16  Geo.  II.  ch.  11.  repeals  it, 

Laftly,  the  decifion  of  the  Wigron  Connmit'- 
tee  is  an  exprefs  authority  upon  the  point;  of 
fuch  importance,  that  the  fitting  member  might 
have  relied  upon  it  altogether,  without  inforcing 
the  arguments  now  ftated  at  fo  much  length ; 
were  it  not  for  the  wi(h  of  his  counfel,  to  latisfy 
the  Court,  that  the  ptefent  petition  is  frivolous^ 
and  for  the  hope  they  entertain  that  this  objec- 
tion will  never  be  renewed.     Although  the  ar- 
gument in  that  caufe,   did  not  contain  all  the 
authorities  that  might  have  been  cited,  yet  it  is    , 
not  true,  that  this  queftion  was  not  fully  inyelti-  ^ 
gated  then,  or  that  the  principal  authorities  weir^ 
not  brought  forward  in  argument.     A  referenc^^ 
to  the  report  itfelf,  in  pp.  199,  205,  &c.  wil*^. 
prove  this  fad:.     To  which  it  may  be  addedC: 
that  there  were  five  Scotch  members  upon  tha^ 
Committee,  (among  whom  was  the  then  Solicitoc^ 
General  of  Scotland),  who  are  all  faid  to  har%a 
Voted  in  favour  of  the  petitioner,  againft  whorrs 
this  objection  was  raifed.     It  is  trifling  to  objeT^ 
that  the  Committee  came  to  no  exprefs  ofMoioc^: 
on  the  point;   when   their  determinatioii  wi^m 
That  the  petitioner,  who  was  not  a  burgefi>  ws^i^ 
duly  cleftcd. 
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But  if  it  could  be  fuppofed,  notwithftanding 
thefe  arguments^  that  the  qualification  ftill  is 
pecefiary,  the  evidence  affords  a  full  defence 
upon  the  fad:.  Mr.  Fox  was  a  burgefs  of  Kirk- 
wallj  before  he  was  eleded  CommifTion.er :  An 
honorary  burgefs,  like  moil  of  the  prefent  Scotch 
members.  It  was  proved,  that  the  burgefs  ticket 
was  made  out  to  Mr.  Fox,  by  name,  before  the 
day  of  eleftion,  in  the  ufual  method  of  confer- 
ring-honorary  admifllons ;  and  that  an  ad  of  the 
Council  afterwards,  confirmed  it  in  the  accuf- 
tomed  form« 

Upon  this  point  therefore,  ftrengthened  dius 
by  {a£t,  argument,  and  authority,  the  fitting 
member  is  intitled  to  pray  a  cenfure  of  the  Court 
againlt  the  petitioner,  for  having  brought  a  fri- 
y(^us  petition  before  them ;  founded  upon  an 
allegation,  which  he  muft  have  known  to  be  con^ 
tratyto  the  faft,  or  upop  arguments,  which  might 
have  been  applied  as  fuccefbfully  againft  himfelf  j 
(for  be  is  no  merchant,  or  refident  in  any  of  the 
boroughs),  and  againft  the  authority  of  an  ad- 
judged cafe,  upon  the  point  of  law.  His  con- 
du£k  has  likewife  another  circumftance  of  vexa- 
tion in  it,  by  prefenting  a  fecond  petition  to  the 
Houft,  for  the  fole  purpofe  of  charging  the  fit- 
ting member  with  bribery ;  upon  which  nothing 
in  evidence,  or  obfcrvation,  has  been  offered 
upon  the  trial,  further  than  by  his  counfers  aban- 
doning the  charge. 
^     ^  a  J  Upon 
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Upon  the  Second  Point  of  the  Petitioned  f  \ 
cafe: 

Firft,  with  refpeft  to  the  Deacon  of  die  Tay* 
lors. 

It  is  contended  that  the  Deacon,  who  wasi 
conftituent  member,  was  excluded  from  the 
Council,  and  that  the  proceedings,  of  which'  Ac 
eleftion  was  part,  were  thereby  a  fraud  a$  t6  him 
and  void. 

In  anfwcr  to  this,  it  may  be  obferved,  Firft, 
th.u  the  Taylors  ought  to  have  appealed  to  the 
court  of  Seflion,  againft  the  aft  of  the  Coundl, 
if  it  reftrained  them  in  the  exercife  of  their  pri- 
vileges 5  and  arc  now  too  late,  and  eji^pped  to 
complain   of  it.      The  wrong,   if  any,   com- 
menced by  the  aft  of  the  Council  impofing  4e 
conditions,  and  was  repeated  by  their  delay  and 
adjournment,  on  the  14th  of  april.     If  a  man 
has  a  right,  any  obftruftion  or  delay  to  his  ob- 
taining it,  is  an  injury.     Then  this  might  have 
been  the  fubjeft  of  complaint  to  the  court  of 
Seflion,   under  the  flat.  16  Geo,  11.  ch.  11.  f. 
24.  as  a  wrong  done  by  the  majority,  at  a  meet- 
ing for  concluding  the  annual  eleftion  of  ma- 
giftrates  *.     Every  member  of  the  corporation 

of 

*  This  fc^ion  of  the  ad  is  in  the  following  words ;  tiz. 

**  Provided  always,  and  it  is  hereby  declared  and  enadedt 
that  it  (hall  and  may  be  lawful,  to  and  for  any  conilitaent 
member,  at  any  meeting  for  eleAion  of  magiftrates  or  coun- 

felloHi 
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f  Taylors,  might  have  availed  himfelf  of  this 
tatute.  The  fame  may  be  faid  of  the  proceed- 
[igs  on  the  14th  of  april :  For  that  was  a  meet* 
tig  previous  to  the  eleftion  meeting,  and  within 
he  ftatute.  The  former  was  a  ftep  of  the  an- 
lual'  eledion  of  the  Michaelmas  preceding,  and 
iibjeft  to  the  fame  method  of  appeal.  The 
tatute  limits  two  months,  to  the  prcfenting  of 
LicK  complaints  to  the  Court ;  within  which  time, 
tone  of  the  parties  took  that  courfe  againft 
ither  of  the  proceedings  in  queftion,  and  are 
herefore  now  concluded  by  this  provifion  of  the 
iw.  In  the  cafe  of  Elgin  lately  *,  this  doc- 
riiie,  and  conftruftion  of  a  fimilar  claufe  of  the 

sUors*  or  of  any  meeting  pre\'ious  to  that  of  the  cleftion  of 
lagidrates  arjd  cpunfellors,  refpedivcly,  who  (hall  apprehend 
ny  wrong  to  have  been  done  by  the  majority  of  fuch  mect- 
ag,  to  apply  to  the  faid  Court  of  SefTion,  by  a  furamary 
oinplaint,  for  ratifying  fuch  abufe,  or  for  making  void  the 
^hole  elcdlion  made  by  the  faid  majority ;  or  for  declaring 
nd  afcertaining  the  dedion  made  by  the  minority  :  So  as 
uch  complaint  be  prefented  to  the  faid  Court  of  Seflion, 
uithin  t'wo  kalendar  months  after  the  annual  clcfiion  of  the 
iagiilrates  and  counfellors ;  and  the  faid  Court  (hall  thcre- 
pon  grant  a  warrant  for  fummoning  the  magiftrates  and 
oonfellon  cledled  by  the  majority,  upon  thirty  {nonv  altered 
9  fifteen)  days  notice,  and  (hall  hear  and  determine  the  faid 
omplaint  fummarily,  without  abiding  the  courfe  of  any  roll, 
jid  (hall  allow  to  the  party  who  (hall  prevail,  their  full  co(U 
>f  fait." 
•  Sec  the  cafe  next  after  the  prefcnt. 

U  4  ftatute. 
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ftatutc,  was  inforced  againft  the  petitioners,  ¥so 
had  negle(5led  the  time  of  complaining  againft 
the  clcaion  roll.  And  if  it  were  true;  that  the 
aft  of  the  Council  was  totally  void,  it  is  now, 
under  the  above  law,  too  late  to  inquire  into  it. 

Secondly,  They  fuffered  no  wrong  k  becaufe 
they  accepted  the  terms  offered,    but  did  not 
comply  with  them.     They  confidered  it  as  no 
wrong.     If  a  man  accepts  conditions,   he  can- 
not afterwards  complain   that  they  arc  illegal 
The  Taylors  chofe  to  deliberate  upon  the  terms, 
and  fpent  fo  many  months  about  it,   that  the 
time   of  complaining  to  the   court  of  Scflion 
elapfed.     Whereas,   according  to  their  prcfcnt 
argument,  they  ought  to  have  rcfufed  them  at  « 
firll,   or  within  the  two  months  in  which  they 
might  have  had  the  advantage  of  their  refufal,  in 
point  of  law,   whatever  that  might  be.     After 
this  period,  they  had  no  remedy  but  by  com- 
plying.    Therefore   they   were   not   intitled  to 
their  corporate  privilege,  on  the  14th  of  april  Ji 
faffo,  nor  could  be  de  Jure.     Even  then,  their 
conduft  was  contumacious  and  indccifive ;    for 
they  did  not  pay  the  three  guineas  demanded, 
and  had  prcfentcd  two  leets,  without  declaring 
which  of  the  two  they  relied  on. 

Thirdly,  admitting  the  Council  to  have  done 
wrong,  it  could  not  affeft  the  prefcnt  eleftion. 
Walter  was  not  a  conftituent  member  of  the. 

Council  i 
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:il;  and  had  no  right  whatever,  as  fuch. 
;  was  no  Deacon  of  the  Taylors  at  the 
Finally,  on  the  24th  of  april,  when  the 
:il  aftually  chofe  the  Deacon,  they  pre- 
Urquhart  to  tliat  place,  who  becanTiC  the 
Deacon.  So  that  there  is  no  pretence,  for 
?r's  claim.  It  was  deternr>ined  in  the  cafe 
2  Mayor  of  Chriftchurch,    in  the  King's 

I  (Stra.  1090.)  that  a  bare  fwearing  in  and 
;,  does  not  make  a  man  an  officer  de  faSoi 
hat  unlefs  there  is  fomoLform  of  eleftion, 
a  mere  ufurper.  If  it  were  neceflary  that 
council  fhould  be  fully  in  order  to  a6r, 
confeqiience  might  follow.  But  arefufal 
Tiit  even  a  rightful  member  of  a  corpora- 
only  forces  him  to  apply  to  the  courts  of 
\  for  relief.     It  might  as  well  be  contended, 

II  the  proceedings  of  the  Houfe  of  Corn- 
are  void,  fince  the  1 8th  of  may  1784,  when 
^ox  ought  to  have  been  returned  for  Weft- 
sr,  and  was  excluded. 

lerc  an  integral,  part  of  a  corporation  is 
rfiilly  disfranchifed,  the  others  cannot  aft 
jt  him.  But  in  this  cafe,  if  Walter  had 
the  lawful  Deacon,  he  would  not  have 
in  integral  part  ^  but  only  an  individual,  • 
tt  number  of  which  a  majority  determines 
le  whole  body.  The  arguments  of  the 
$de  tend  to  prove,  that  he  ought  to  have 

been 
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been  prcfcnt  in  the  Council,  even  for  his-owi\ 
elcftion.  In  truth,  Walter  had  no  more  right 
to  be  Deacon,  than  both  the  others  who  were 
Jeeted  together  with.  him.  The  pedcianer  can- 
not name  the  perfbn,  fb  fuppofed  to  be  disfran- 
chifed,  otherwife  than  as  one  of  three.  If  Wal- 
ter had  prefunncd  to  vote  at  the  eleffcion,  he 
would  have  incurred  the  penalty  of  lool.  in- 
flifted  by  i6  Geo.  11.  ch.  1 1.  is.  22  and  2j.  00 
thofe  who  aft,  without  being  duly  eleded  by  the 
Council  *.  Which  claufes  only  inforce  the  regu- 
lar 

^  Thefe  featons  of  .the  ad  art  in  the  following  worii| 
viz.  ' 

Se^.  22.  '*  And  whereas  at  the  eleAion  of  memben  (a 
fcnc  in  parliament  for  the  diftrifts  of  borooghs,  in  that  pm 
©f  Great  Britain  called  Scotland,  it  often  happcna,  that  mm 
peHbns  than  one  claim  to  be  admitted  to  vote,  as  Comi^if^ 
fioncrs  for  the  fame  borough,  which  fumiihes  pretencct  to 
the  clerks  of  the  prefiding  boroughs,  for  partially  making  £iUt 
and  undue  returns,  for  remedy  thereof.  Be  it  cnaded  by  the 
authority  aforcfaid.  That  at  the  annual  deAion  of  Magt< 
ftrates  and  Counfellors,  and  in  all  the  proceedings  prerioos 
to  the  eledlion  of  the  Magiftrates  and  Coonfellois,  for  the 
fucceeding  year,  it  (hall  not  be  lawful  for  the  minority  of 
any  meeting  for  ele6)ion,  either  of  Magiftrates  or  Counfd* 
lors,  or  Deacons,  or  other  perfons,  who,  by  the  conftito* 
tion  of  the  refpeftivc  boroughs,  may  have  votes  in  Ac  dcc» 
tion  of  Magiftrates  or  Counfellors,  to  (cparate  from  the  ini« 
joiity  of  thofe  having  right  to  afl  by  the  conftitntion  of  the 
borough  at  fuch  meetings,  upon  any  preteiLt  whatfoever;  nor 
to  make  any  feparate  eledion  of  Magiflrates,  Connfellors,  or 

Eledtocs ; 
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:  conftitmion  of  Scotch  boroughs,  wherein  th^ 
jht  of  eleftion  belongs  to  the  a5lual  Magi- 
rates  and  Counfellors  alone.  The  ftate  of  the 
edion  of  delegate  would  have  been  the  fame, 

he  had  voted  i  for  twelve  voted  for  Riddock, 
id  his  vote  would  have  made  but  feven  for 
iddell.  The  minutes  alfo  prove  that  fomc  of 
iddeirs  friends,  and  he  himfelf,  voted  againft 
ic  admiffion  of  Walter  as  Deacon. 

With  refpeft  to  thfc  three  Deacons  of  the 
ther  Crafts,  the  anfwer  is  fhort'and.  fimplc. 
*hcir  votes  were  aftually  taken  under  proteft, 

ledofs ;  but  the  minority  (hall  in  all  cafes,  fubmit  to  the 
edion  made  by  the  majority  in  all  the  parts  of  ele^ion :  And 

any  perfon»  elected  by  the  minority  of  any  fuch  meetings 
all  prefume  to  vote  in  the  eledion  of  Magidrates  or  Counfel- 
n,  or  in  leeting  the  Magiftrates  or  Counfellors,  or  in  any  other 
ep  of  the  eleflion,  he  (hall  forfeit  the  fum  of  one  hundred 
jonds  fterling,  to  any  one  of  the  majority  of  fuch  meeting; 
>  be  recovered  by  him,  in  the  manner  hereafter  dire^d. 

Scft.  23.  "  And  be  it  further  ena^d  by  the  authori^ 
rorefaid.  That  no  perfon,  eleded  to  be  a  Magidrate  or 
!oonicllor,  by  a  minority  of  thofe  having  a  right  to  vote 
k  eki£lions^df  the  Magiftrates  and  CounfcUors,  (hall,  upon 
07  pretext  whatfoever,  prefume  to  a6t  as  Magiftrate  or 
lounfelior.  And  if  any  pcrfon  (hall,  notwithftanding,  pre- 
imc  to  adl  as  Magiftrate  or  Counfellor,  he  (hall,  for  every 
ich  ofience,  forfeit  the  Turn  of  one  hundred  pounds  (ler^ 
iog  to  the  Magiftrates  or  Counfellors  elc6lcd  by  the  m»* 
>rity,  or  to  any  of  them  who  (hall  fue  for  the  fame ;  to  be 
ecoveitd   by  him  or  them*   in'  the  manDer   hernnaftcr 

JICClCU* 

at 
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«t  the  tieclion,  and*  counted.  AU  they  could 
obtain  by  complaining  to  the  court  of  SefluMH 
would  be  to  have  their  votes  received  ablblutcly; 
and  ti  IS  would  not  alter  the  majority*  The 
numbers  would  then  be  twelve  againft  nine.  The 
cafes  cited  on  the  other  fide  can  have  no  ap* 
plication  at  all^  to  die  fituation  of  the  three 
Deacons,  or  of  Walter ;  becaufe  they  relate  to 
the  exclufion  of  true  and  rightful  members  of  an 
affembly  *.  It  has  beenrfliewn,  that  Walter  bad 
no  fuch  right :  And  with  rcfpcd  to  the  others^ 
in  point  of  faft,  they  were  not  excluded  fifom 
the  Council  j  nor,  when  prefent,  were  they  prc-» 
vented  abfolutely  frpm  voting. 

Reply.  "^^^  obfervations  of'thc  counfel  for 

the  pedtioner  in  reply,  were^  in  fub-r 
ftance,  upon  the  firft  pointy. 

That  as  to  the  fa6k  of  Mr.  Fox's  freedom, 
his  own  cafe  proved,  that  he  was  not  a  burgeTs 
of  Kirkwall,  till  after  the  eleftion,  when  his 
ticket  received  the  confirmation  of  the  town 
Council;  which  confirmation  was  neceflary  to 
render  it  efFeftual  f.     That  in  fome  of  the  in- 

ftances 

*  It  might  have  been  added,  likewife,  tl;at  the  cafe  ia 
Strange's  Reports,  depended  on  the  particuiar  pigvifiona  of 
a  charter. 

+  Tht  counfel  referred  to  an  old  Scotch  ftatutc  1503,  ch, 
S6.  in  which  this  was  required.    I  have  never  feen  the  a^, 

and 
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(lances  referred  to  in  the  borough  records,  the 
a£t  of  the  Council  had  preceded  the  aft  of  the 
Provoft ;  and  therefore  the  evidence  of  the  ufagc 
relied  upon,  was  inconclufive. 

That  in  point  of  law,  the  ad  of  the  Conven- 
tion n^ade  the  true  parliamentary  conftitution, 
for  borough  eleftions  in  Scotland,  at  the  time 
of  the  union.  That  the  argument  for  the  fitting 
tncmber,  to  prove  the  contrary,  was  principally 
founded  on  the  conclufions  from  the  Juppoftd 
antient  law  of  Scotland,  and  from  the  afhial 
ftatc  of  the  parliament  of  England,  or  the  ana- 
logies of  the  £ngliih  law ;  neither  of  which  was 
juft,  or  fufficicnt  for  their  argument.  Firft,  be- 
caufe  the  inftruments  from  whence  it  was  in- 
ferred that  the  qualification  was,  upon  its  \n^ 
trodbftion,  new  in  the  law,  did  aftually  recite 
and  -were  founded  upon  the  antient  ufage,  and 
the  modern  violations  of  it.  Secondly,  becaufe 
xhc  original  principles  of  the  conftitution  of  the 
EngUIh  parliament,  were  altogether  and  eflen- 
tially  different  from  that  of  Scotland,  and  in 
their  progrefs  became  continually  more  fo :  And 
particularly  in  this  refpeft,  that  in  Scotland  the 

tod  caimot  fiate  the  terms  of  it.  But  upon  referring  to  Sir 
Geo.  MackenzieVObfervations^  I  find  all  he  fays  of  it  i^ 
in  the  words  following  :  **  This  ad,  appointing  no  burgefle 
or  GiH-brotber  to  be  made,  without  confent  of  the  great 
Cooncil  of  the  town,  is  in  defuttuie**    9^n  p,  1 15. 

3  burgefles 
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burgefles  were  a  feparate  order  of  the  cocnnn^ 
nity,  as  well  as  of  the  parliament;  «^and  as  dif* 
Qn£t  from  the  other  orders  of  fubjefts,  asdic 
ckrgy  from  the  laity  :  Whereas  in  England,  aH 
who  were  not  members  of  the  Houfe  of  Peers, 
were  in  political  eftimation  claflfed  together,  aod 
made  one  fociety.  That  in  England,  a  {f^ 
of  liberty  and  commercial. equality  had  united 
men  together;  whereas  in  Scotland,  an  over* 
bearing  ariftocratic  fpirit  had  maint^ed  the  dif- 
tinftion  of  orders. 

The  counfel  obferved,  upon  the  other  points 
of  argument,  refpeding  the  Deacons, 

That  the.  limitation  in  the  ftat.  i6  Geo.  II. 
did  not  0iut  out  the  confideration  of  the  prefdit 
com[daint,  with  refpedt:  to  the  Deacon  of  the 
Taylors :  Firft,  becaufe  fraud  or  force  in  the 
elefbion  of  a  delegate,  as  a  part  of  the  ele&ioQ 
of  members,  was  peculiarly  cognizable  in  die 
cleftion  court;  and  the  juriftiiaion  of  the  Houfe 
of  Commons  could  not  be  fuperfeded,  by  giv- 
ing a  concurrent  jurifdi6tion  to  another  courL 
Secondly,  becaufe  the  leave  to  complain  to  the 
court  of  Seffion,  is  given  only  to  conjiituent  mem- 
ters  of  the  meeting ;  and  therefore  Walter  was 
not  within  the  proyifion.  Thirdly,  becaufe  the 
ad  of  the  Council  of  the  14th  of  april,  was  the 
wrong,  by  which  the  Taylors  were  excluded 
from  a  vote  in  it,  at  the  cleftion ;  and  the  pe- 
tition 
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dtion  to  the  Houfe  of  Commons  was  prefented 
within  two  months  of  that  day ;  and  fuperfedcd 
the  neceffity  of  complaining,  at  the  fame  time, 
to  the  court  of  Scflion  *. 

That  the  Taylors  were  intidcd  to  have  had  a 
Deacon  in  Council,  at  the  eledion.  The  re- 
fulal  to  admit  one,  was  therefore  wrong  on  the 
part  of  the  magiftrates :  That  if  the  eleftion  of 
delegate,  made  in  confequence  of  this  wrongful 
aft,  were  rendered  effeftual,  it  would  be  giving 
to  trelpaflcrs  the  advantage  of  their  own  wrong. 

That  with  refpeft  to  the  three  Deacons,  it 
was  a  mere  play  upon  words,  to  contend,  that 
they  had  not  been  excluded  from  voting :  Be- 
caufe  the  receiving  of  their  votes  under  proteft, 
was  not  the  aft  of  the  Council,  but  of  them- 
felves,  which  the  Council  could  not  prevent  by 
law.  That  their  votes  did  not  make  part  of  the 
numbers  received  at  the  time ;  and  the  only 
counting  of  them,  had  been  the  calculation  af- 
terwards, of  what  the  probable  numbers  might 
have  been,  if  they  had  really  voted.  That  the 
Council  therefore  did,  as  far  as  in  them  lay,  ex- 
clude them  from  voting ;  which  was  as  illegal  as 
the  not  fummoning  the  members,  upon  which 
the  cafes  cited  from  Strange  and  Burrow  had 
been  decided 

*  Sec  note  (B)  upon  the  following  cafo  dTEigm. 

The 
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The  Committee  determined,  on  the  day  after 
the  conclufion  of  the  arguments,  generally, 

That  the  fitting  member  "jjas  duly  eleSfed. 
Of  which  the  Chairman  informed  the  Houir, 
on  momiay  the  i8tli  of  april  *. 

I  have  omitted  altogether,  from  the  forego- 
ing Hate  of  the  arguments  in  this  caufe,  fuch  as 
related  to  the  petitioner's  conclufionj  that  he 
ought  to  be  declared  duly  clcfted,  in  cafe  of  a 
refolucion  of  Mr.  Fox's  incapacity,  as  contended 
for;  bccaule  the  opinion  of  the  Committee, 
rendered  the  inquiry  into  that  fubjedt  unnccef- 
fary.  The  reader  may  have  obfcrvcd  the  fame 
reafon  given  for  a  fimilar  conduft,  in  the  cafe 
of  Newport,  in  die  fccond  volume  (H.) 

The  following  queftions  of  evidence  were  de- 
cided upon  diis  trial. 

In  the  beginning  of  the  caufe,  tlic  petitioner 
propofed  to  produce  the  two  leets,  prefentcd 
to  the  Council  by  the  corporation  of  TaylorSi 
on  the  14th  of  april.  The  counfel  for  the 
fitting  member  objedcd  to  die  admiffion  6f 
this  evidence,  contending,  That  it  related  to 
the  annual  c!e6lion  of  Michaelmas  preceding; 
that  it  could  not  be  offered  now,   but  for  the. 

♦  40  Journ.  857. 

purpofe 
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purpofc  of  chargjing  the  magiftrates  with  a 
ivrong,  in  that  proceeding ;  and  if  fo,^  the  pe- 
titioner was  prevented  from  making  any  fuch 
charge  now,  by  the  provifion  of  feft.  24.  of  16 
Geo.  IL  ch.  II.  which  limits  two  months  to 
any  complaint  upon  the  fubjeft :  That  the  pe- 
titioner had  not  complained  to  the  Court  of  Sef- 
lion  within  the  time,  and  was  therefore  con- 
cluded. 

In  anfwer  to  this,  it  was  faid,  That  the  prin- 
riplc  upon  which  the  evidence  was  offered,  was 
miftaken :  That  it  was  not  to  prove  a  wrong 
committed  at  the  annual  eleftion  of  magiftrates ; 
but  as  a  pan  of  a  fraudulent  fyftem,  for  manag- 
ing the  eleftion  of  delegate  in  favour  of  the 
litting  member,  which  the  magiftrates  on  his 
fide  had  carried  on.  That  this  evidence  was 
only  introduftory  of  other  fads,  which  would 
be  proved,  to'  fatisfy  the  Court  that  the  con- 
duct of  the  magiftrates,  in  rejefting  the  claim 
:>f  the  Taylors,  was  framed  exprefsly  with  a 
^icw  to  carry  the  eledlion  without  the  vote  of 
:heir  Deacon,  and  to  keep  the  majority  they 
lad  got  at  any  rate.  And  that,  in  fa6t,  this  con- 
luft  had  operated  upon  the  minds  of  (bme  ma- 
B^rates,  who  witheld  their  votes  from  the  pe- 
titioner, alledging,  that  it  was  for  fear  of  be- 
ing left  in  the  minority. 

Vol,  III.  X  The 
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The  Committee  refolved.   Not  to  admit  the 
evidence. 

The  counfcl  for  the  petitioner,    conceiving 
that  the  Committee  had  paffed  this  refolutioo, 
upon  a  mifapprehenfion  of  the  cafe>  and  that  it 
did  not  include  the  objeft  dicy  had  in  view,  of- 
fered to  produce  the  minutes  of  the  Council,  of 
the   Michaelmas  eleftion  in  1783.      Thb  ¥«s 
objefted  to,  upon  the  other  fide,  as  involved  in 
the  former  refolution*    But  the  Court  requefted 
a  flatement  in  writing  of  the  evidence  ofiered, 
and  the  objed  of  it.      This  was  according^ 
done,  in  the  following  terms,  viz.  "  The  coun- 
fcl for  the  petitioner  oflFer  to  produce  the  minutes 
of  the  Council  of  Michaelmas  1783,   to  prove 
a  declaration  of  the  Council,  that  the  corpora- 
tion of  Taylors  fhould  be  reponed  to  their  pri- 
vileges,  when  they  fliould  offer  a  Jeet  conform 
to  the  fett  of  the  borough." 

The  counfcl  for  the  fitting  member  contended, 
that  an  exclufion  of  the  former  evidence  would 
ncceffarily,  upon  the  fame  principle,  exclude 
this.  That  the  wrong  commenced,  wh^n  the 
magiftrates  refufed  the  leet  of  Taylors,  and 
poftponed  the  confideration  of  it,  in  november 
1783,  in  their  courfe  of  proceeding  upon  that. 
elcftion ;  and  they  ought  to  have  complained  of 
that  to  the  court  of  Seffion.  If  a  debt  were 
5  deoianded. 
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Icmanded,  and  a  debtor  fhould  only  agree  to 
»ay  it,  if  a  deied  were  delivered  to  him ;  this 
rould  be  equal  to  a  refufal  to  pay  the  money* 
f  it  were  due,  the  debtor  would  have  no  right 
>  make  thefe  conditions.  So  here,  the  Coun- 
il  had  not  a  right  to  impofe  their  terms  upon 
iic  Taylors,  if  the  latter  could  have  legally  in- 
fted  upon  the  choice  of  a  Deacon  by  the  Coun- 
il.  That  the  delay  therefore  was  a  violation  of 
ieir  privileges ;  and  they,  by  fubmittihg  to  it^ 
nd  not  complaining  to  the  court  of  Seflion 
ithin  the  time,  were  barred  from  making  the 
bjedion. 

On  the  other  hand,  it  was  faid.  That  the  de- 
ly  after  Michaelmas  1783,  was  not  fuch  an 
gury  as  the  Taylors  could  have  complained  of* 
!*hat  the  material  injury  to  thcrti  was  by  the 
clay  of  the  14th  of  april;  which  being  only  for 
m  days,  and  their  Deacon  having  been  duly 
Icfted  at  the  end  of  t^  at  period,  could  not 
avc  been  the  fubjeft  of  ^complaint ;  becaufe  the 
rong  would  have  been  redrefled,  before  the 
jmplaint  could  have  been  made  to  the  Court 
^nft  it:  That  the  true  injury  in  this  cafe, 
as  in  tht  fraud  committed  hereby,  for  the  pur- 
ofc  of  the  intervening  eleftion  of  delegate. 

The  Committee  refolvcd,  ^0  admit  the  evi^ 
met. 

X  2  The 
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When  General  Rofs  was  fummoncd  to  attend 
the  Committee  as  a  witnefs,  he  fent  a  letter  ex- 
cufing  himfclf,    on  account  of  being  under  a 
military  arreft ;  and  that  he  did  not  think  him- 
felf  at  liberty  to  obey  the  fubpcena,  without  ob- 
taining his  Majefty's  permiffion.     I  think  it  un- 
neceffary  to  mention  further  particulars  of  Ac 
cafe,  than  that  the  Committee  were  obliged  to 
apply  to  the  Houfe  upon  it.     The  Chairman 
reported  there  the  letters  that  had  pafTed^  whid 
are  entered  in  the  Journal,  (voL  40.  pa.  846.) 
with  the  following  conclufion:  "  It  appearing 
to  the  Houfe,  that  Major  General  C.  Rofs,  al- 
though under  arreft,  had  his  Majefty's  permif- 
fion to  confider  himfelf  as  much  at  large,  as  any 
attention  due  either  to  his  health,  or  his  private 
affairs  might  render  neceffary;    Rejched^  That 
M.  G.  Rofs  ought  to  have  obeyed  the  fummons 
of,  &c.  and  that  he  do  attend  the  faid  Commit* 
tee,  tomorrow  morning  at  ten  o'the  clock/* 


NOTH^^ 
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PAGES  270  and  284.  (A.)  Mr.  Wight,  in  the 
firft  chapter  of  his  fourth  book,  has  given  an  ac- 
count of  the  origin  and  nature  of  this  inftitution,  from 
whence  the  reader  may  derive  as  much  knowledge  of 
it,  as  the  prefent  fubjeft  requires.  Black,  in  his  trea- 
tifc  of  the  Privileges  of  the  royal  boroughs,  enters 
minutely  into  its  hiftory  and  concerns.  From  thence 
we  learn,  that  the  royal  boroughs  of  Scotland  formed 
a  ibciety  fimiUr  to  that  of  the  Hanfe  Towns,  for  ge- 
neral purpofes  of  foreign  and  home  trade.  They  had 
an  officer  refiding  among  the  Flemings,  under  the 
name  of  Confervator, .  who  pofTefled  the  powers  of  a 
conful :  And  they  made  cpmmercial  treaties  of  their 
own  authority^ 

Their  domeftic  concerns  were  frequently  regu- 
lated by  a6ls  of  parliament.  In  the  fifth  parliament 
of  James  VI.  ch.  64.  there  is  **  A  ratification  of  acts 
in  favour  of  the  burghs,"  with  this  addition,  "  Giving 
them  freedom  and  privilege  to  convene  four  times  in 
the  year,  for  fuch  matters  as  concern  their  eftate,  and 
in  what  burgh  it  fhall  be  thought  moft  expedient  by 
the  mpfl  part  of  the  burghs :  Provided  always,  for 
X  3  cfchcw- 
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efchcwing  of  tumults,  that  there  be  prefent  at  the  £iid 
conventions,  for  every  burgK  in  number  one,  except 
the  town  of  Edinburgh  to  have  one  more  than  the 
other  burghs." 

Black  fays,  that  this  and  the  119th  a£l  (direding 
the  manner  of  convening)  "  do  fully  eftabliih  the 
powers  of  the  Convention  ;  and  ever  fince  that  time, 
they  have  fully  excrced  thefe  powers  in  the  fiill  extent 
thereof,  as  will  appear  by  their  records." 

From  thefe  paiTages  it  feems  reafonable  to  inferi 
that  the  number  of  commilfioners  fent  to  parlia- 
ment from  the  boroughs,  had  fome  higher  authoriC| 
for  its  inilitution,  than  the  mere  zSt  of  the  Conven- 
tion ;  contrary  to  the  obfervation  of  the  counfel  in  pa* 
;t7i.  Although,  at  this  day,  no  ftatute  is  extant  upon 
the  fubjeft. 

It  may  be  neceflary  to  apprife  the  reader  of  the  dif- 
ference, by  the  conftitution  of  Scotland,  between 
thofe  which  are  called  royal  boroughs,  and  others 
called  of  regality  and  barony.  The  latter  are  no /aiCy 
fending  no  commiilioners  to  parliament,  belonging  to 
fubjco>s  by  grant  of  the  Crown,  and  having  left  privi- 
leges ihciii  thv  former.  When  the  royal  boroughs  ob- 
tained an  a£t  in  i6go,  for  fecuring  their  privileges, 
they  complained  "  of  many  burrows  of  regality  and 
barony  that  4id  inhanfe  fhc  trade,  that  did  not  pay  any 
public  burthens."  The  act  ftiles  thefe  corporations  net 
free^  and  the  others  free  burghs. 

The  borough  of  Paiflcy,  being  of  baroriy  and  not 
royal,  ufcd  to  vote  by  delegate,  in  right  of  a  freehold 
cftate  bek;nging  to  it  in  the  fhire  of  Renfrew,  at  the 
county  eleftions  there.     In  1703,  upon  a  controverted 

clcftion, 
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on,   the  vote  was  obje£ted  to,   but  fuflained  in 
jnent.     Wight,  208. 

.  272  and  285.  (B.)  The  account  of  the  cafe  of 
itrick  Murray,  relied  on  by  the  counfel  for  the  peti** 
',  was  taken  from  ^^  An  account  of  the  proceed** 
)f  the  parliament  of  Scotland,  and  of  other  af^.* 
'elating  to  that  kingdom,"  printed  in  London,  m 
>rm  of  a  news-paper  twice  a  week,  beginning 
the  account  of  the  Convention  parliament  in 
In  N®.  1 01,  giving  an  account  of  the  pro* 
igs  in  parliament  of  april  15th  1690,  mention  is 
of  three  trials  of  controverted  ele^ions  j  the 
of*  which  is  faid  to  be  ^  about  Sir  Patrick  Mur- 
hofen  for  the  burgh  of  Stranrawer  in  the  weft, 

place  of  Sir  J.  Da!r3rmple,  now  his  Majefty*$ 
ite*     The  two  former  eiedions  took  up  fome 

but  that  of  the  laft  took  up  much  more,  in  re- 
hftt  the  faid  Sir  Patrick  Murray  was  no  burgeft^ 

trader,  or  refidenter,  within  the  faid  borough, 
"equired  by  fome  of  the  laws ;  and  therefore  i( 
Hedged,  he  could  not  reprefcnt  the  faid  town* 
Af  thefe  ele&ions  were  determined  this  ^day ;  but 
r  debate  and  final  decifion  was  put  off  till  22d 
t,  to  which  day  the  parliament  is  alfo  adjourned.'* 
allowing  number  of  the  fame  paper  (N^  104.) 

an  account  of  the  proceedings  in  parliament  of 
5th,  it  is  iaid,  ^<  Patrick  Murray  produced  his 
B  ticket  for  Stranrawer  and  his  commiffionj 
ic  oath,  and  viras  received/' 
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Pa.  274.  (C.)  The  proceedings  in  pariiament  up- 
on this  fubjeft  are  entered  in  the  Journal  as  fbyows, 
vol.  16.  p.  23. 

*'  A  petition  and  reprefentation  of  Alexander  Irviog, 
of  Drum,    Alexander  Gordon,  of  Pitburg,   Thoma 
Erfkine,  of  Pittodry,  and  James  Moir,  of  Stonywoodi 
barons  aiid  freeholders  within  the  (hire  of  Aberdeen, 
in  bvhalf  of  thcmfelves  and  others  having  a  right  to 
vote  in  elections  for  members  of  parliamentf  and  to 
be  legally  reprcfented  in  the  Houfe  of  Commons  of 
Great  Britain,  was  read;    fctting  forth,  Thatbydjc 
22d.  article  of  the  union  it  is  enabled.   That  a  writ 
iball  i./ue  under  the.  great  feal,  for  electing  forty  fivQ 
members,  to  fit  in  the  Houfe  of  Commons  of  the  par-> 
liamcnt  of  Grea(  Britain,'   in  fuch  manner   as  by  9 
fubfequent  a<Sl    of  the  then  fcflion  of  parliameflt  of 
Scotland,  ihall  be  fettled  ;  That  by  the  faid  fqbfequent 
a£t,  it  is  exprefsly  enabled,   That  none  (hall  be  ch 
pable  to  elccl,  or  be  elefled,  to  reprefent  a  flurc  or 
burgh,    in  the  parliament  of  Great  Britain,  for  this 
part  of  the  united  kingdom,   except  fuch  as  are  now 
capable  to  ele^t,  or  be  ele£led  ;  That  the  eJdeft  fon  of 
any  pecrx)f  the  realm,  could  not  fit  as  a  commiiTioner, 
to  reprefent  any  (hire  or  burgh,  in  the  parliament  of 
Scotland,  as  it  is  evident  from  the  following  jemark«r 
able  inflances,  now  extant  upon  the  records  of  parlia« 
nient,  viz. 

«  Edinburgh,  the  23d  april,  1685.  In  refpeft  thc 
Vifcount  of  Tarbat's  cidcft  fon,  who  was  clc(^ed  onC 
of  thp  Commiflioners  of  the  fliire  of  Rofs,  by  rca(bfl| 
that  his  father  is  nobilitat,  cannot  now  reprefent  that 
(hire  as  one  of  their  Commiilioners,   warrand  wag 

giver 
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1  to  the  freeholders  of  that  (hire^  to  meet  and 
another  fit  pcrfon  in  his  place," 
Edinburgh,  the  j8th  march,  1689,   The  meeting 
le  Eftates  having  heard  the  report  of  the  Com- 
»c  for  elcftions,  bearing,  that  in  the  controverted 
ion  for  the  burgh  of  Linlithgow,    in  favours  of 
1  Livingfton,  and  William  Higgins,  it  is  the  opi-' 
I  of  the  Committee,  That  William  Higgins*  com- 
ion  ought  to  be  preferred  ;  firft,  in  regard  of  the 
d  Livingfton's   incapacity  to  reprefent  a  burgh^ 
ig  the  eldeft  fon  of  a  Peer :    Secondly,  in  refpeft 
lliam  Higgins  was  more  legally  and  formally  eleded, 
he  plurality  of  votes  of  the  bargefles  ;    they  have 
roven  and  approves  the  iaid  report,   in  both  heads 
•eof,  and  interpones  their  authority  thereto." 
'  That,  ncverthelcfs,  the  power  and  influence  of  the 
»ti(h  nobility  is  fo  great,  that  in  many  places,  their 
rft  fons  have  at  this  time  been  chofen  to  reprefent 
h  ibires  and  burghs,  in  the  Houfe  of  Commons  of 
eat  Britain  ;  and  particularly  in  the  ihire  of  Aber* 
!n:   Which,  the  petitioners  conceive,   is  (at  this 
.£lure)  a  precedent  of  that  confequence,  that,  if  not 
vented,  the  clcdiors  and  freeholders,  in  future  time 
J  never  be  able  to  withftand  fo  powerful  an  inte* 
I  i    but  rather,  by  continual  difcouragements,   the 
jority  of  them  mufl  become  fubfervient  to  the  no* 
ity,  in  deprefling  all  thofe  who  fhall  have  the  cou« 
5e  to  refift  their  incroaching  upon,   or  giving  up, 
5  rights  and  privileges  of  the  Commons. 
And  praying  that  the  Houfe  will  take  the  matter 
to  confideration,   not  only  as  it  relates  to  a  prefent 
croachment  made  on  the  petitioners  particular  rights 
id  privileges,  but  (what  is  of  far  greater -moment) 

as, 
J 
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as  in  all  probability  it  will,  in  a  very  flioit  tiaie^ 
fenfibly  aiFect  the  very  being  and  conftitimon  of  i 
Britiib  Houfe  of  Commons,  by  bringing  our  finall  ne* 
prdentation,  into  the  hands  of  a  numerous  and  power- 
ful peerage ;  the  coniequence  whereof  they  have  bat 
too  great  cauf^  to  fear ;  and  fubmit  themielve$>  liber- 
ties, and  privileges,  into  the  I'ecure  proeedion  and 
wife  provilion  of  a  Britiib  parliament. 

Ordered,  That  the  matter  of  the  (aid  petition  aal 
reprefentation,  be  taken  into  confideration  upon  tue^ 
day  morning  next,  when  that  part  of  the  2A  for  unit- 
ing the  two  kingdoms,  which  relates  to  the  election 
of  members  to  ferve  in  this  Houfe  for  that  part  of 
Great  Britain  called  Scotland,  is  to  be  taken  wt» 
confideration." 

The  above  petition  was  occafioncd  by  the  return 
of  Lord  Haddo,  eldeft  fon  of  the  Earl  of  Aberdeen. 
There  were,  at  the  fame  time,  others  prefented  againft 
the  returns  of  Lord  Strathnavcr,  eldeft  fon  of  die 
Earl  of  Sutherland,  for  Tain  diftrid ;  and  of  Lord 
Johnftoun,  eldeft  fon  of  the  Marquis  of  Annandale, 
for  the  counties  of  Dumfries  and  Linlithgow.  Before 
any  of  thefe  petitions  were  prefented,  the  Houfe  had 
refolved,  upon  a  certain  day,  to  take  the  union  aft 
into  confideration,  as  fet  forth  above.  Upon  that  day, 
the  proceedings  of  ihe  Houfe  arc  entered  in  the  Jour-. 
nal,  in  the  following  words,  viz. 

"  The  Houfe  (according  to  order)  proceeded  to 
take  into  confideration  that  part  of  the  aft,  for  unit- 
ing the  two  k  ingdoms,  which  relates  to  the  eleftion 
of  members  to  ferve  in  this  Houfe  for  that  part  of 
Great  Britain  called  Scotland 

And 
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And  the  counfel  were  called  in.  And  the  petitions 
and  reprefcntations  relating  to  that  matter,  were  agaia 
read.  And  after  the  counfel  had  been  heard,  the/ 
withdrew.  And  a  motion  being  made,  and  the  quef* 
tion  being  put.  That  the  eldeft  fens  of  the  Peers  of 
Scotland,  were  capable  by^  the  laws  of  Scotland  at  the 
time  of  the  union,  to  elefl,  or, be  defied,  as  Commif- 
fioners  for  (hires  or  boroughs,  to  the  parliament  of 
Scotland,  and  therefore  by  the  treaty  of  union  are 
capable  to  elciky  or  be  ele£ied,  to  reprefent  any  (hire 
or  borough  in  Scotland,  to  fit  in  the  Hoiife  of  Com- 
mons of  Great  Britain, — ^It  paffed  in  the  negative.** 

Afterwards  new  writs  were  iffued,  upon  all  the  va- 
cancies occafioned  by  this  declaration  of  the  incapa- 
city of  the  perfons  fo  returned.  See  pages  27,  (col.  2.) 
tSj  148,  and   185,  of  i6  Journ. 

A  learned  traft  has  been  publiflied  by  Lord  Saltoun, 
upon  the  difqualification  of  the  eldeft  fons  of  peers  of 
Scotland,  in  which  the  merits  of  the  queftion  are  very 
fully  and  Judicioufly  treated.  The  author  fays,  that 
upon  the  proceeding  in  the  Houfe,  previous  to  the 
above  vote,  counfel  were  heard  at  the  bar  on  the  part 
of  the  petitioners  only ;  and  that  the  fitting  members 
did  not  reply  to  them,  "  becaufe  rfieir  fathers,  and  the 
peers  of  Scotland  in  general,  would  not  fo  much  as 
admit  a  doubt  of  their  eligibility ;  as  the  eldeft  fons 
of  the  peers  of  England  enjoyed  a  like  privilege  in 
jthat  country,"  For  which  he  cites  Scott's  hiftory  of 
Scotland.  See  pp.  118,  119,  122,  of  Lord  Saltoun's 
Thoughts  on  the  Difqualification,  &c.  The  tenor  of 
his  Lord(hip*s  argument  fhews,  that  the  decidoit^ 
from  whence  the  difqualification  is  derived,  pafTed  a 
^larfb  and  partial  conftrudion  upon  the  law  of  Scot- 
land, 
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land,  even  at  the  tlme^    and  that  the  continuance  of 
it,  fince  the  union,  is  fevcre  and  unreafonable. 

Pa.  275.  (D.)  Mr.  Wight's  appendix  contains  die 
forms  of  borough  commifBons  to  their  members  and 
delegates,  to  which  the  reader  may  refer.  The  fcU 
lowing  commiffion,  having  been  given  upon  an  extra* 
ordinary  occafion,  and  not  in  the  ufual  form,  may  be 
compared  vi^ith  thofe.  It  is  from  the  borough  of  North 
Berwick,  to  their  member  of  the  Convention  of  Eftates 
fummoncd  by  the  Prince  of  Orange,  at  the  xevoliu 
tion  ;  in  the  following  words,  viz. 

"  Be  it  kend  to  all  men  by  thefe  prefent  letters.  Us 
the  burgellcs  of  the  burgh  of  Northbcrwick,  conveened 
by  virtue  of  his  Highnefs  the  Prince  of  Orange  bis 
circular  letter,  dircdted  to  our  clerk,  and  lawfully 
intimat  according  to  the  warrand  thereof,  to  have 
made  conftitutc  and  ordained,  lykc  as  we  by  the  te- 
nor hereof  doc  make  conftitutc  and  ordajne,  Tho* 
Stewart  of  Ccltnefs,  to  be  our  Commiffioner  for  the 
meeting  of  the  Eftates,  appointed  att  Edinburgh  the 
fourteenth  day  of  march  inftant,  with  full  power  to 
him  in  our  names  and  in  our  behalf,  to  meet  in 
the  Convention  of  the  faid  Eftates  att  all  its  dy6ts, 
and  thcr  to  prcpofc  treat  debate  conclude  and  voal^ 
in  all  matters  that  fhall  be  ther  tabled  propofej  or 
treated,  for  ftcuring  the  proteftant  religionc,  and  re-. 
ftorlng  the  laws  and  liberties  of  thq  kingdomci  ac- 
cording to  his  Highnes  Declaracone.  And  generally 
to  doe  all  other  things,  that  to  the  office  of  a 
Commiffioner  for  a  burgh  royall,  in  fuche  caifes  is 
known  to  pertainc.  And  the  faid  Tho"  Stewart  by 
his  acceputione  hereof  declares,  that  he  is  content 

to 
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0  ferve  the  burgh  in  the  forefaid  Conventione  Gratis  \ 
Ufcharging  the  burgh  heirby  of  all  fees  and  charges 
n  the  faid  accompt  for  now  ai^d  ever.  In  toeken 
thereof  we  have  iigned  thefe  prefents. 

Written  be  David  Lyndfay  wrjrter  in  Ed'.  Such 
>f  us  as  can  wryte,  with  our  own  hands  5  and  fuch 
IS  cannot  wryte,  by  the  notar  under  named  fubfcrcy- 
zing  for  us,  by  our  coitimand. 

Att  Northberwick  the  fevent  day  of  march 
1689." 

Pa.  283.  (E.)  There  is  fomcthing  to  juftify  this  ob- 
fervation,  in  the  aft  1609,  cap.  8.  20  pari.  James  VI. 
It  recites,  among  other  things,  "  that  the  courfe  in- 
tended by  bis  M^^efty,  for  difcharging  noblemen  and 
gentlemen  to  be  eleiled  provofts  and  magiftrates  of 
boroughs,  (whereof  none  fhould  be  capable  but  bur- 
geiTes,  adual  traffickers,  and  inhabitants  of  the  faid 
boroughs,)  has  not  tane  fie  efFe£b  as  is  maift  necefTar, 
for  prefefvation  of  the  liberties  and  good  eftates  of  the 
£uds  boroughs,  and  hindering  the  diiSpation  of  their 
common  good,  and  perverting  of  their  privileges.  For 
remced  whereof,  his  Majefty  with  advice  of  the  eftaitcs 
of  his  heighnefs  parliament,  ftatuts  and  ordains,  That 
ffiae  man  ihall,    in  any  time  coming,    be  capable  of 
provoftry,  or  other  magiftracy  within  any  borough  of 
this  realm  >  nor  to  be  eleded  to  any  of  the  faids  offices 
within  a  burgh,  but  merchants  and  aftual  traffickers,  , 
inhabiting  within  the  faids  boroughs  allanerly,  and  na 
odiers.     And  that  the  faids  magiftrates  of  burghs,  to 
be  hereafter  eledled,  and  their  commiffioners  of  par- 
liament,  (hall  have  and  wear  at  parliament,   conven- 
tions, &c."     After  which  follows  the  regulation  of 

their 
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their  apparel,  which  is  the  fubjefl  of  the  ftatute.  la 
the  above  recital,  it  may  be  remarked,  the  matter  is 
not  treated  as  a  thing  of  antient  prafUce,  but  as  if  it 
bad  been  a  law  of  the  then  King. 

By  an  a<a  of  the  year  1535,  It  was  ordained,  that 
IK>  man  in  time  coming  ihould  be  chofen  proroft, 
baillie,  or  alderman  into  burgh,  but  fiich  as  were 
honeft  and  fubftantial  burgefTes^  merchauts  and  ia- 
dwellers  of  the  faid  borough. 

It  may  be  obferved,  that  whenever  thefe  reftri£live 
laws  have  come  under  judicial  confideration  in  mo- 
dern times,  the  courts  have  endeavoured  to  conftrue 
them,  in  fuch  manner  as  to  enlarge  the  reftridion. 
The  ftatutes  requiring  refidence,  have  been  held  to 
be  in  defuetude,  fo  hr  at  leaft,  as  to  be  confined  to 
ofEce-bearers  only,  and  not  to  extend  even  to  tbe 
counfellors  of  the  town.  In  1736^  a  cafe  was  deter- 
mined in  the  Houfe  of  Lords  upon  appeal,  wherein 
refidence  was  held  not  neceflary  to  a  provoft.  Yct| 
if  we  were  to  confider  only  the  words  of  feveral  adi 
of  the  convention,  and  of  fome  ftatutes,  refidence  and 
carrying  on  bufmefs  in  a  borough,  are  as  necefiary  as 
the  freedom,  in  order  to  enjoy  any  of  its  privileges. 
If  the  reader  is  defirous  to  trace  this  fubjed  further, 
it  will  be  ^yorth  his  while  to  read  the  printed  cafes  of 
the  caufe  before  mentioned  in  pa.  284,  refpe<^ng  tbt 
borough  of  Linlithgow. 

In  Sir  George  Mackenzie's  Obfervations,  pa.  273, 
the  aS'152,  12  pari.  James  VI.  is  recited  to  enad,  that 
none  but  a£lual  burgefTes  (hall  trafiick,  &c.  Now  this 
might  furnifh  an  argument  in  kind,  againft  thofe  who 
contend  for  the  prefent  reftri<Slion :  Becaufe  it  might  be 
contended,  that  under  the  above  adt>  traffickir  meant 

a  bur« 
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rgefs  and  ibmediing  more ;  and  therefore  the  mo- 
abolition  by  16  Geo.  11.  ch.  ii.  f.  29.  of  that 
of  the  qualification  (of  being  a  trafficker)  ct>nfe- 
itially  removed  the  neceffity  (if  it  really  exifted) 
eing  a  burgefs. 

1.  287.  (F.)  It  IS  curious  to  compare  the  terms, 
rhich  the  Houfe  of  Commons  exprefs  their  fenti- 
its  upon  this  queftion,  with  thofe  of  the  citizens 
Bloucefter,  in  their  petition  before  mentioned 
I  10  Journ.  365.     The  latter  reprcfent  the  clec- 

of  one  not  free  of  their  city,  as  a  breach  of  thiir 
tnt  priviUgeSy  and  doubt  not,  but  the  Houfe  will 
rery  tender  of  their  rights  herein  j  praying  **  That 
f  may  be  permitted  to  enjoy  their  fo  antient  liberty 

free  cuilom,   According  to  the  tenor  of  thi  Gnat 
\rter  of  the  Liberties  of  England.** 
The  report  of  the  trial  of  the  Norwich  cafe  being 
rty  I  have  thought  it  worth  transcribing  in  this 
re,  for  the  reader's  obfervation,  viz. 
^  Mr.  Compton  reported,  ♦  &c.— -That  the  me- 

of  die  eledUon  depended  on  die  qualification  of 

elected,  the  majority  on  the  poll  being  admitted 
be  for  Mr.  Bacon  and  Mr.  Chambers.x 
That  the  counfel  for  Mr.  Blofield  and  Mr.  Pal- 
kve  infifted,  that  no  perfon  who  was  not  free  of 
:  city  of  Norwich,  was  capable  of  being  eleded  to 
ve  in  parliament  for  the  (aid  city. 
That  the  other  candidates  were  not  free  at  die 
le  of  their  eledtion,  was  admitted, 

•  15  Joom.  55v 
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That,  to  prove,  that  none  but  freemen  Were  capaiHt 
to  be  eledled,  Mr.  Blofield  and  Mr.  Palgrave's  coun- 
fel  firft  infifted  on  the  ulagc ;  and  called  Mr.  William 
Ellwys,  who  was  very  near  forty  years  of  age,  and 
faid  tliat  he  had  known  Norwich  ever  fince  1677,  and 
that  all  who  have  been  chofe  to  ferve  in  his  time,  for 
the  city  of  Norwich,  were  free,  except  Mr.  Bacon  and 
Mr.  Chambers  j  and  Sir  Ncvill  Cateline,  who  was 
made  free  foon  after  he  was  cliofen,  and  before  he  was 
returned. 

The  next  thing  Mr. Blofield  and  Mr.  Palgrave's  coun- 
fcl  infifted  on,  was  a  bylaw,  made  at  an  aflembly  held 
in  Norwich  28  oSober,  1640,  by  which  it  is  enaded, 
that  any  one,  that  (hall  give  his  vote  for  any  man  not 
free,  to  be  chofen  citizen  for  the  parliament,  he  (hould 
forfeit  to  the  ufe  of  the  poor  5 1.  or  fufFer  imprifon- 
ment. 

That  they  alfo  infifted  on  the  ftatute  I  Hen.  V. 
chap.  I.  That  every  perfon  to  be  chofen  a  member  of 
parliament  for  a  city,   fhall  be  a  freeman  of  the  laid 
city,  and  no  other  in  any  wife.     And  alfo  upon  23d 
Hen.  VI.  chap.  15.  reciting  the  ftatute  of  Hen.  Vtb, 
and  that  citizens  and  burgeffes  coming  to  the  parlia- 
ment, have  always,  in  cities  and  borojighs,  been  chofen 
by  citizens    and  burgefles    and  no  other.     That  the 
Queen's  writ  to  the  flicriff,  for  ele£ling  members  to 
parliament  was  read,  which  fays,  for  every  city  they 
{hall  eled  civcs.     And  laftly,  they  infifted  on  the  free-' 
man's  oath  ;  by  which  the  freemen  are  fworn,  all  law — 
ful  ordinances  made  and  to  be  made  within  the  cicy^^^ 
to  obey  and  to  perform. 

That,  for  Mr.  Bacon  and  Mr.  thambers,  the  ccun-— * 
fel  infifted,   that  Norwich  was  a  county  as  well  as  ^^ 

city^& 
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jr  s   and  tke  freeholders  had  a  vote,  as  well  as  thd 
emen;     That  the  ftatute  required  as  well  refiants, 
citizens ;  and  thut,  as  well  in  boroughs  as  counties ; 
1  was  made  for  the  advantage  of  the  eleAed,  that 
y  might  not  be  forced  to  ferve  * ;    and  that  the 
ge  had  been  quite  contrary  to  the  conftrudlion  the 
iniel  on  the  other  fide  would  put  on  thofe  ftatutes  : 
iwever^  their  very  eledion  made  them  free« 
That  they  called  fome  witnefTeS)  as  to  ill  pra£Hce$ 
terrifying  the  voters  by  printed  papers,  containing 
i  ftatute  Hen»  V.  the  by  law  againft  voting  for  fuch 
were  not  free,  and  the  freeman's  oath* 
And  Samuel  Spark  (aid,  that  Mr.  Blyth,  the  then 
ayor,  had  caufed  two  hundred  of  them  to  be  dif« 
rfed  by  him  about  the  city.     And  Charles  Watfon 
I  Robert  Robarts  faid,  they  would  both  have  voted 
Mr.  Bacon  and  Mr.  Chambers,  but  were  deterred 
thofe  printed  papers  j  the  firft  being  afraid  of  wrong- 
;  his  confcience,  the  latter  of  paying  of  5I* 
[Charles  Mackarell  was  called,   as  to  the  partiality 
the  Mayor  and  Sheriffs  on  Mr.  Blofield  and  Mr^ 
Igrave's  fide :    And  he  alfo  gave  an  account  of  an 
rertifement,  printed  on  the  other  fide ;  by  which  it 
s  notified  that  a  contra6t  was  made^  to  indemnify 
h   as  voted  for  Mr.  Bacon  and  Mr.  Chambers, 
m  the  penalty  of  5 1.  mentioned  in  the  by  law,  or 
r  other  inconvenience  by  fuch  voting." 
A.fter  this  Report  follow  refolutions,  confirmed  after- 
rds  by  the  Houfe,  that  Bacon  and  Chambers  were 
y  ele£led :   And  then  they  pafs  the  ceiifure  before 
ntioned  upon  the  Mayor* 

'  See  the  Speaker  Harley's  obfetVatioD,  cited  in  Vol.  11. 
^90. 

V&L.UU  Y  I  have 
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I  have  fccn  a  cafe  of  a  much  earlier  date,  in  which 
tfie  Houfe  inforccd  the  fame  principle  as  in  the  aborc 
cafes,  at  the  dawn  of  the  eftablifhmcnt  of  their  privi- 
leges. It  was  in  1620,  in  the  cafe  of  Sir  Edward 
Sands  4  who  having  been  abfent  upon  a  call  of  the 
Houfe,  was  fent  for  and  appeared  in  his  place,  to  apo- 
logife  for  his  abfcnce.  The  abridged  form  of  the 
Journal  of  that  time,  dates  his  excufe  in  thefe  words. 
"  Chofcn  by  a  borough  without  his  confent  or  pririty 

Annexed  a  condition  to  it,  to  come  down  and  be 

fworn  a  burgefs~He  refufcd  it ^Prayeth  to  be 

fpared,  either  wholly  or  in  part,  for  the  other  fervice. 
Refohed^  Not  to  fpare  him  at  all,  but  to  leave  him 
in  ftate,  as  all  other  members  of  the  Houfe."  i  Joum. 
510,  513- 

'  In  all  that  I  have  read  relating  to  this  queftion,  it 
appears  ta  have  been  received  for  a  rule,  in  the  Eng- 
lifli  Houfe  of  Commons,  that  the  return  to  the  clcc» 
lion  writ  from  a  borough,  made  the  member  a  quali- 
fied burgels  for  the  parliament^  in  the  fame  manner 
as  the  county  return  qualified  the  member,  as  knight 
of  the  (hire.  The  feme  principle  might  juftly  be 
employed  to  the  fame  conclufion,  in  determining  the 
privileges  of  the  Scotch  reprefentatives. 

Perhaps  the  defcriptions  added  to  two  of  the  names, 
in  the  lifts  of  members  in  pp.  257,  258,  ftating  them 
to  be  a^ual  traffickers  and  met  chants^  meant  no  more 
with  refpeft  to  thofc  pertbns,  than  the  fimple  additioi^ 
of  hurgefs  in  common  cafes  ;  and  only  prove  thofe  tw^ 
commiiiions  to  li^ve  been  framed  witti  more  than  ufu^ 
formality. 
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190.    (G.)     Black,    in   his  Treatifc  before 
led,  fpeaks  of  an  a&  of  the  convention  in  1574^ 
li  the  qualification  of  merchant^  is  required  in 
ftiniStion  to  that  ,of  craftjman :  And  it  was 
I  that  no  craftfman  be  a  commiiHoner. 
e  conftitution  of  Edinburgh^  the  two  members 

city  were  to  be,  one  a  merchant,  and  the 
:raftiinan.  After  the  Union,  when  it  became 
ted  by  one  member  only,  there  was  a  difputc» 

the  feveral  qualifications  were  not  to  be  al«- 
f  taken  in  the  eledions.     This  occafioned  a 

to  the  Houfe  in  17 10,  by  a  candidate  who 
>ne  of  the  crafts  or  trades,,  againft  the  me^iber 

;  on  the  ground  of  his  being  a  merchant, 
ng  (at  in  the  former  parliament  and  there- 
oming  ineligible  to  the  new  one.  The  de« 
ion  was  in  favour  of  the  fitting  member, 
he  claim  of  an  alternate  choice.  See  1 7  Jourq. 
The  fubflance  of  the  report  upon  the  trial 
d  in  2  Doug.  eled.  210,  21 1. 

D4«  (H.)  At  that  time,  I  intended  to  have 
I  together  a  general  flate  of  the  arguments, 
'e  been  ufed  upon  the  different  agitations  of 
dion,  and  to  have  prefented  them  feparately  to 
er«  Upon  further  confideration,  I  found  that 
uld  not  have  the  ufe  I  expedled ;  becaufe  in 
the  cafes  particular  circumftances  had  been 
vhich  had,  more  or  lefs,  afFc£led  the  argu- 
nd  the  application  of  adjudged  cafes  to  illuilrate 
I  have  therefore  relinquifhed  that  defign,  and 
myfelf  with  the  publication  of  the  following 
f  a  decifion,  frequently  mentioned  in  the  dif- 
Y  2  cuffion 
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cuffion  of  this  fubjccV,  as  a  cafe  in  point,  which  (I  fcc- 
Jicve)  is  not  to  be  found  in  print.  It  is  the  t:afe  d 
Taylor  againft  the  Mayor  and  Aldermen  of  Batbj  de- 
termined in  the  King's  Bench  in  Michaelmas  Term 
15  Geo.  II.  as  copied  from  the  notes  of  the  late  Mr. 
Ford;  to  the  favour  of  whofe  fon  the  reader  is  indebted| 
for  this  extraS  from  his  father's  manulcript.  The 
determination  of  the  Fife  election  in  1780,  (mendoncd 
in  pa.  455  of  my  firft  volume)  is  iaid  to  have  pro- 
ceeded upon  the  dodrine  cftabliihed  in  this  cafe. 


The  case  of  TAYLOR  and  The  MAYOR 
AND  ALDERMEN  of  BATH. 

B.R.  Michaelmas,  15  Geo.  II.  I 

"  Taylor  moved  for  a  mandamus,  to  be  admitted 
into  the  office  of  a  commoncouncil-man  of  the  cor- 
poration of  Bath.     The  defendants  returned  non  fiat 
ele^us.     The  plaintiff  traverfed  the  return,  and  the 
caufe  being  at  iflue,  it  appeared  in  evidence  at  the 
trial,  that,  by  the  charter,  the  eleSion  of  common- 
council-men  is  to  be  by  the  mayor,  recorder,  aldermeiH 
and  commoncouncil,  or  the  major  part  of  them  then 
prcfent ;  and  that  the  mayor  and  twenty  feven  being 
atfemblcd  for  this  purpofe,  Taylor,  Bigg,  and  Kingftoa 
were  propol'ed  as  candidates.     But  Bigg  being  neither 
an  inhabitant  nor  freeman,  as  the  charter  requires^ 
was  objefted  againft,  as  a  difqualified  perfon.     Not-* 
withftnnding  whichf  Bigg  had   14  votes,  Taylor  13;^ 
and  Kingfton  only  i.     But  Bigg  not  being  a  perfo^^ 
qualified,  Lee,  Chief  JulHcc,  before  whom  this  cauf^ 
was  tried,  direded  the  Jury,  that  if  they  were  bxi^^ 

fc4i 
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,  that  the  eleftors  had  notice  of  Bigg's  want  of 
ification,  they  fhould  find  for  the  plaintifF.  Be- 
e  Bigg  not  being  qualified,  was  to  be  confidered 
perfon  not  in  ejfe^  and  the  voting  for  him  a  mere 
tty  5  and  that  thofe  who  did  vote  for  him,  were  to 
onfidered  as  virtually  confenting  to  the  eledion 
Taylor.  The  jury  found  a  verdidl  for  the  plaintiff. 
ow  Boilings,  &c.  moved  for  a  new  trial,  on  the 
of  a  mifdiredlion  to  the  jury  in  point  of  law : 
lufe  the  majority  voting  for  Bigg,  though  not  qua- 
J,  yet  Taylor  could  not  be  duly  eledled  j  for  the 
tcr  requires  that  every  perfon  clefted,  muft  be 
ted  by  the  majority  then  prefent.  And  fo  it  was 
:,  in  the  cafe  of  the  King  and  the  Corporation  of 
ford.  Mod.  Cafes  in  Law  and  Equity,  p.  34. 
But  the  Court  denied  the  authority  of  that  book, 
faid  that  was  a  mod  abfurd  cafe.] 
*hey  admitted  that  if  the  majority  had  not  voted  at 
Taylor  had  been  duly  elected  %  becauib  filence 
s  confent.  For  where  perfons  have  a  right  to 
,  and  will  wave  that  right,  and  not  vote  at  all, 
amounts  to  a  conilructive  confent.  But  here  the 
>rity  voted  for  Bigg,  and  although  he  was  not 
ified,  yet  that  amounts  to  an  exprefs  negative 
nft  Taylor.  For  they  had  no  other  way  of  voting 
nft  him,  but  by  giving  their  votes  for  another ; 
I  Bigg  being  eledted  infaSf^  his  want  of  qualifi* 
m  cannot  give  Taylor  a  right,  who  had  not  the 
>rity ;  but  makes  the  ele<ftion  void  in  toto.  For 
eledion  is  an  entire  a6t,  and  cannot  be  void  as  to 
who  had  the  majority,  and  good  for  him  who  had 
a  majority.  For  the  whole  corporate  body  is  in- 
ed  in  the  majority^  and  the  minority :  And  who-* 
Y  3  ever 
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ever  they  (the  minority)  vote  for,  it  is  the  (ame  2sif 
that  perfon  had  no  vote  at  all.  Suppofe  tMi'enty  feren 
of  the  perfons  electing  had  voted  for  Bigg,  and  mi  oolj 
for  Taylor  j  it  would  be  abfurd  to  lay,  that  Taylor  w» 
eleded  by  a  majority.  And  where  the  charter  diredi 
that  the  eledion  fhall  be  by  a  majority,  it  ought  to  be 
confirued  fecundum  intentionentj  ^  n$n  in  deceftimm 
regis. 

Lloyd,  &c.  e  fwi/m.-— That  as  Bigg  was  not  quali- 
fied, and  the  electors  had  notice  of  it,  it  was  the  fame 
3S  if  the  perfons  who  voted  for  him,  had  not  voted  at 
all ;  and  confequently  were  virtually  confenting  to  the 
cleSion  of  Taylor.    And  fo  it  was  adjudged  in  the  cafe 
of  the  King  and  Withers,  Hil.  8  Geo.  IT.     By  thi 
ufage  and  cuftom  of  the  corporation^   upon  every 
vacancy  the  mayor  was  to  nominate  two,  and  he  and 
the  burgefles  aflcmblcd  to  choofe  one  of  them.  Withcrf 
and  another  were  nominated,  and  Withers  had  five 
votes.     There  were  only  eleven  burgefles  prefcnt,  and 
the  other  fix  refufed  to  vote  at  all ;  and  thereupon 
Withers  was  fworn  into  the  office.     An  informatica 
in  nature  of  a  quo  tuarrauto  being  moved  for,  wai 
denied  ;  becaufe  the  fix  who  refufed   to  vote,  were 
virtually  confenting  to  the  election  of  Withers.    And 
the  Court  held  that  he  was  duly  elefted.     The  like 
point  was  determined  in  the  cafe   of  the  King  and 
fliigh  Bofcawcn,  Pafc.  13  Ann.     Where  Bofcawen 
and  one  Roberts  had  each  ten  votes,  at  the  eledion  of 
a  burgefs  for  the  corporation  of  Truro.    But  Boicawen 
jiot  being  an  inhabitant,   according  to  the  charter, 
Parker,  Chief  Jufticc,  held  that  the  votes  that  wert 
given  for  him  were  thrown  away)  and  the  other  duly 
eledcd* 
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appel,  and  Wright,  yujiices^  agreed  with 
uftice,  that  this  was  a  right  verdi<S.  For 
!en  eledlors  who  voted  for  Bigg,  had  notice 
J  not. qualified,  their  vptejs  were  thrown 
I  fuppofe  they  had  voted  negatively,  that 
Jd  not  be  eleclcd^  yet  his  eledion  by  the 
m  had  been  good,  for 'they  Wnnot  vote  a 
^nd  when  they  do  vote  for  a  perfon  not 
is  the  fame  thing  as  if  they  had  given 
all  \  and  in  that  qife  it  is  not  difputed, 
f^ould  have  been  a  conftru<Slive  confent. 
:nied.", 

»ther  note  which  ][  have  feen  of  this  cafe, 
lat  Bofcawen's  cafe  was  pited  to  tjie  court 
of  Wi:.  Wcarg's. 
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Jhz  case  of  the  county  or 

ELGIN  AND  FORRES. 


The  Committee  was  chofen  on  tuefday,  april  5,  178^ 
and  confifted  of  the  following  Members : 

Kight  Hon,  Frederick  Montagu,  Chaimuuh 

JohnGnmt,Efqj  If/omnus, 

Sir  Wait  Cunninghame,  Bart«  j 

Sir  Edward  Aftley,  Bart,  Sir  William  Lemon,  Bart. 

James  Adams,  Efqj  John  Rogers,  Efq; 

William  Fellowes,  Efq;  William  Praed,  Efq; 

Penyft.  P.  Powney,  Efq;  William  Middleton,  Efq; 

Jn.  P.  Baftard,  Efq;  Jn.Smyth,Efq;  Pontefra 

Xff  Hawkins  Browne,  Efq;  John  Nichols,  Efq; 

Petlthners'. 

Alpxander  Penrofe  Cummlng,    of  Altyre,  Efq;  and 

certain  Freeholders  in  his  intereft. 

Sitting  Member, 

Rt.  Hon.  James  Earl  Fife,  of  the  kingdom  of  Irelandt 

CounfeL 
For  the   Petitioners,  Hon.   Mr.  Erfkinc,   ai}d  Mti 

M'Intofli. 

For  the    Sitting    Member,    Mr.    Wight,   and  Mr. 

Douglas ;  and,  in  the  abfcnce  of  either,  Mr.  Grant. 

THB 


[    3,^9    3 


THE  petitions  complained  **  that  the  votes 
of  perfons  not  properly  qualified,  by  fuch 
real  freehold  eftates  as  the  law  requires,  were 
improperly  received  by  the  Prefes  of  the  election 
meeting,  in  favour  of  the  fitting  member,  and 
to  the  prejudice  of  the  petitioner  Mr,  Gumming^ 
who  had  the  legal  majority  of  votes,  and  ought 
to  have  been  returned  ♦•'* 

At  the  eledion,  there  were  twenty  four  votes 
on  the  poll  for  the  fitting  member,  and  eight  for 
the  petitioner.  But  his  counfel  now  propofed  to 
ftrike  off  nineteen  of  Lord  Fife's  votes,  as  uq- 
qualified,  and  having  only  nominal^  or  fiftitious 
freeholds,  and  no  legal  right  to  vote.  Hence 
iux>fe  the  only  queftion  in  the  caufe. 

In  order  to  underfland  the  cafe,  it  is  neceflary 
to  confider  the  law  of  Scoriand  relating  to 
eledions,  and  the  nature  of  freehold  tenures  in 
that  part  of  the  kingdom. 

The  reprefentation  of  counties,  in  the  parlia- 
ment of  Scodand,  was  not  regularly  efl:abli(hec| 
till  the  year  1587  ;  although  it  had  been  dire6ted 
by  a  ftatute  more  than  150  years  before.  By 
the  ad  1587,  ch.  114.  the  freeholders  of  every 
irounty  and  ftewartry,  (or  as  they  were  called  in 
Scodand^  the  fmall  barons,  in  contradiilin^tipn 

f  40  Joum.  464^ 
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to  the  peers)  were  required  to  elcd  commiffioncrs 
or  reprefentatives  j  and  the  right  of  eleftion  was 
limited  to  thoie,  who  poi&iied  forty  fhilling  lands 
of  free  tenantry  holden  of  die  King,  and  w)io 
refided  in  the  county.  The  appearance  of  diefe 
commiflioners  in  parliament,  was  declared  to  be 
a  fufficient  excufe  for  the  abfence  of  all  there! 
of  the  fmall  barons  and  freeholders :  And  dieir 
confticuents  were  bound  to  defray  their  expenccs. 

By  an  a£t  of  i66i«  ch.  35.  it  was  provided, 
that  all  heritors,  liferenters,  and  wadfetters,  hold- 
ing of  the  King,  and  whofe  yearly  rent  amounted 
to  ten  chalders  of  vidual,  or  loooL  Scots,  (aB 
feu-duties  being  deduded)  (houkl  likewife  have 
a  right  to  eled,  and  be  elected  commiflioners. 

This  was  afterwards  altered  by  the  a6t  i68f . 
ch.  21.  which  prefcribed  the  qualifications  and 
manner  of  eleftion,  that  have  continued,  ndth 
fome  fmall  amendments,  to  this  day.  This 
ftatute  limits  the  right  to  thofe  only,  who  are 
"  publickly  infeft  in  property y  or  Jkperkrity^ 
and  ill  poffeflion  of  a  forty  fhilling  land  of  old 
extent,  holden  of  the  King  or  Prince ;  diftinS 
from  the  feu-duties  in  feu-lands :"  or  in  lands 
of  400  pounds  of  valued  rent.  The  aft  ^ 
diredts  the  freeholders  qualified  to  vote,  to  meet 
and  make  up  a  roll  of  the  names  of  all  who  arc 

•  See  in  J  Doug,  elcft.  359.  a  dcfcription  of  afupcrioritjr. 


ELGIN.  33^ 

dified;  and  to  meet  yearl/  afterwards  at 
lelmas^  to  revife  the  roil,  and  to  alter  it 

neccflary;  which  is  to  be  the  roll  for 
in.  ' 

the  a£t  1707.  ch.  8.  pafled  in  the  Scottiflt 
nent,  in  confequence  of  the  aad  article  of 
^zxy  of  Union,  it  was  declared  that  none 
1  be  capable  to.ekft,  or  be  eleded  repre* 
ves  for  Scotland,  except  fuch  as  were  tfaea 
le,  by  the  laws  of  that  kingdom,  to  ele£t 
ele&ed. 

the  year  i7ii>  it  was  thought  neceflary  ta 
le  forne  additional  checks  upon  abufes 
had  crept  into  county  dedions  $  for  which 
fe  the  ftatute  12  An.  ch.  6.  was  made*  It 
I  that  of  late  feveral  conveyances  of  effattea 
>een  made  in  truft,  or  redeemable  foe 
f  fums,  no  ways  adequate  to  the  true  value 

lands,  on  purpofe  to  create  and  multiply 
in  eleAions  of  members,  contrary  to  the 
ntent  and,  meaning  of  the  laws  in  that 
';  and  enads.  That  no  conveyance,  thaC 

carried  into  efie£t  one  year  before  the 
(  the  writs  for  a  new  parliament,  or  date 
.warrant  for  a  new  writ,  upon  a  vacancy, 
^ve  the  right  to  vote :  That  any  ele&or 
king  any  perfbn  to  have  his  efbuc  in  truit^ 

the  behoof  of  another,  may  require  the 
ing  oath  to  be  tendered  to  any  eleftor— -viz, 

''I 
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^  I  A.  B.  do  in  the  prefence  of  God^  declare  mid 
/wear,  Thai  the  lands  and  efiate  of  , 

for  which  I  claim  to  give  my  vote  in  this  eileBion,  are 
not  conveyed  to  me  in  truft,  or  for  the  behoof  tfmiy 
ether  per/on  whatfoever  ^  And  I  do  fooear  hefort 
Gody  That  neither  I,  nor  any  ferfom  to  mj  imW' 
ledge y  in  my  name,  or  by  my  allowance ,  bath  grom^ 
or  intends  to  give  any  fronnfe,  obiigationy  beady 
back'bondy  or  other  fecurity  for  re-difpowmg  or  rr- 
tonvey'mg  the  f aid  lands  and  ^atCy  in  any  maner 
of  way  whatfoever.  And  this  is  the  truths  as  IfinH 
anfwer  to  God^  And  in  cafe  the  eledtor  refofe 
to  take  and  fubfcribe  the  oath^  he  is  rendered 
incapable  of  voting  at  that  eleftion. 

The  a£t  provides^  That  notwithftanding  the 
oath  taken,  other  contipetent  objeftions  may  be 
made  againil  the  elefbor. 

It  is  further  enafted.  That  no  infeftment  on 
any  redeemable  right,  except  froper  wadfets, 
adjudications,  and  apprifings  allowed  by  the  a& 
1681,  ch.  21.  (hall  intitle  the  perfon  fo  infeft, 
to  vote  or  be  elefted. 

Our  prefent  fubjeft  does  not  require  any  other 
proviiions  of  this  aft  to  be  ftated  here.  Some 
.  time  afterwards,  further  caution  was  introduced, 
to  guard  againft  new  eleftion  devices,  and  arti- 
ficial means  of  creating  freehold  votes,  by  the 
ftatute  7  Geo.  II.  ch.  16.  pafled  in  1734.  This 
afl;  4ircfts  the  following  oath  to  be  taken,  inftcad 

of 
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of  the  foregoing,  viz.  **  /  yi.  B.  do  in  the  pre-* 
Jence  of  Godj  declare  and  /wear ^  ^at  the  lands 
and  eft  ate  of  ,  for  which  I  claim  a 

r^bt  to  vote,  in  the  eleSlion  of  a  member  toferve 
in  parliament^  for  this  county,  or  ftcwartry,  is 
4^8ually  in  my  pojfejfion,  and  do  really  and  truly 
belong  to  me,  and  is  my  own  proper  eft  ate,  and  is 
not  conveyed  to  me  in  truft,  or  for  or  in  behalf  of 
my  other  per/on  whatfoever ;  And  that  neither  /, 
nor  any  perfon  to  my  knowledge,  in  my  name,  or  on 
my  account,  cr  by  my  allowance,  hath  given,  or 
intends  to  give  any  promife,  obligation,  bond,  back^ 
bond,  or  other  fecurity  whatfoever,  other  than  ap^ 
fears  from  the  tenor  and  contents  of  the  title,  upon 
which  I  now  claim  a  right  to  vote,  direSfly  or  indi^ 
re^ly,  for  re-difponing  and  re-cofweying  thefaid  lands 
and  eft  ate,  in  any  manner  of  way  whatfoever-,  or  for 
making  the  rents  or  profits  thereof  forthcomings  to 
the  ufe  or  benefit  of  the  perfon  from  whom  I  have 
acquired  the  faid  eft  ate,  or  any  other  perfon  what^ 
foever :  And  that  my  title  to  the  faid  lands  and 
eftate  is  not  nominal  or  fiSiitious,  created  or  re* 
fgrved  in  me  in  order  to  enable  me  to  vote  for  i 
member  tojerve  in  parliament  -,  but  that  the  fame  is 
a  true  and  real  eftate  in  me,  for  my  own  ufe  and 
bentfit,  and  for  the  ufe  of  no  other  perfon  wbat^ 
foever.  And  that  is  the  truths  as  1  fhall  anfwer 
to  Godr 

In 
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In  1742  the  ftatuce  16  Geo.  II.  eh.  11.  pro« 
vided  againft  the  undue  multiplicadon  of  free- 
hold votes,  which  had  been  pra£lifed  by  means 
of  fplitting  the  old  extent  *  of  the  lands  $  far 
remedy  whereof,  it  was  enadled.  That  no  ri^ 
to  vote  fhould  be  e(labli(hed  upon  the  dd  extent 
unlefs  it  were  to  be  proved  by  a  retour  ♦  of  the 
lands,  prior  to  the  i6th  of  September,  1682. 
And  that  no  diviGon  of  the  old  extent,  made 
fince  that  period,  or  to  be  made,  fliould  be 
fufficient  evidence  of  the  old  extent.  The  qua- 
lification  by  400 1.  Scots  of  valued  rent,  was  kft 
as  before.  The  obje£):  of  this  claufe  was,  to 
reftore  freehold  votes  to  the  ilate  in  which  thef 
flood,  with  refpe£t  to  the  old  extent,  at  the  time 
when  the  ad  1681  pafTed;  and  to  deftroyaoj 
unfair  increafe  of  them  upon  this  article,  fince 
that  period. 

Another  feftion  in  the  fame  aft  (left,  4.) 
direfts  complaints  againft  the  inrollment  of 
any  freeholder,  to  be  made  to  the  court  of 
Seflion,  within  four  months  after  it  5  and  that  in 
cafe  of  no  fuch  complaint,  the  freeholder  fhall 

•  •  Upon  this  occafion^  and  in  other  places,  in  which 
Dccaliar  terms  of  the  law  of  Scotland  occor,  I  recommend 
to  faeh  readers  as  may  want  an  explanation  of  them,  to  lefef 
to  the  index  of  Mr.  Wight's  book  ;  which  will  procure  them 
more  fatisfadlory  information,  than  I  fhould  extrad  from  it 
in  occaiional  notes.  The  note  in  2  Doug*  ele^.  360.  a- 
plains  the  words  extent  and  retour. 

9  continue 


ELGIN.  335 

ntinue  there,  until  an  alteration  of  his  cir- 
mftances. 

Thus  have  thefe  modern  laws  endeavoured  to 
rrcft  the  abufes  of  political  innovations,  upon 
unicipal  inftitutions.  I  wi(h  I  could  add, 
usually.  The  reader  will  foon  obferve,  how 
Ecult  it  is,  to  prevent  the  operation  of  manners 
ion  laws,  and  to  preferve  the  latter  againft  the 
inciples  of  the  times.  Notwithftanding  the 
rcgoing  regulations^  there  ftill  remained  ample 
cans  of  evading  the  old  eleftion  law ;  by  the 
wfc  of  which,  the  multiplication  of  votes  has 
rcn  induftrioufly  made,  and  extended  fo  far,  as 

render  the  reprefentation  of  many  counties 
crcly  nominal 

By  the  law  of  tenures  in.  Scodand,  the  owner 
'  lands  may  convey  them  to  another,  to  be 
)kien  of  hftrifclf,  by  fuch  tenure  as  the  law 
lows  • :  And  this  refervation  of  the  fuperiority, 

feignory,  (though  the  rent,  or  regular  fruit  of 

be  merely  nominal)  is  ftill  fuppofed,  by  a 
rmal  adherence  to  the  old  feudal  law,  to  give 

fubftantial,  if  not  the  principal  legal  intereft 
\  the  land,  to  the  fuperior.  The  law,  by  re- 
rence  to  the  antient  fruits  of  fuperiority,  con- 
rs  upon  the  owner  of  this  mere  tenure  all  the 
jalitieS  of  a  landholder. 

♦  Sec  Erikine  Princ.  of  the  Law  of  Scotl.  B.  2.  Tit.  j, 
8. 

The 
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The  reader  knows  that  in  Engltnd,  fince  Ac 
year  1290,  by  virtue  of  die  flat.  18  Edw.  I.  du 
I.  ^a  emptor esy  no  new  fcignories  could  be  cre- 
ated, except  by  the  King's  immediate  tenants  « 
capite.  And  by  the  ftat.  34  Edw.  III.  ch.  15.  die 
fame  rellraint  was  enacted  as  to  them^  and  was 
carried  back  to  the  year  1272  j  from  which 
time  the  prerogative  of  the  crown  was  inforced^ 
againft  all  fuch  new  creations  by  the  crown  va£> 
ials^.  Since  thefe  periods,  all  eftates  in  England 
have  been  conveyed  to  be  holden  of  the  chief 
lord  of  the  fee  j  except  where  the  King's  preroga- 
tive  may  have  conceded  otherwife.  In  Scotland 
the  fame  law  pafied,  but  was  not  inforced^  and 
was  foon  forgotten,  and  expired.  So  that  in  that 
part  of  the  iOand,  feigniories  or  fuperiorities  have 
been  created  in  abundance,  by  the  pradice  rf 
referving  them  to  the  luperior,  upoii  alienadons 
by  him.  The  terre-tenant,  or  beneficial  owner  of 
the  land  fo  holden,  was  not  within  the  con- 
fideration  of  the  ftatutes  of  reprefentation :  For 
they  regarded  none  as  worthy  of  a  place,  direftly 
or  indiredly,  in  the  King's  court  of  parliament, 
but  fuch  as  held  immediately  of  the  King.  This 
regulation,  if  confidered  with  a  view  to  the  times 
when  die  law  pafled,  (the  16th  century)  and  the 

♦  Sec  Dalrympic  Feud.  Prop.  3d  edit.  p.  60, 340.  3  Black* 
ComiB.  5th  edit.  pa.  91.  and  the  Aatutes  here  mentioned. 

itate 
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f  the  nation  in  that  age,  was  rcafonablc 
infiftent.  For  the  fuperior  lord  then  derived 
ny  benefits  from  the  fruits  of  tenure,  as 
:o  intitle  him  to  the  principal  political  con- 
ion,  in  refpeft  of  the  lands  holden  of 
.  But  in  modern  times,  and  particularly 
he  ftat,  20  Geo.  II.  ch.  50.  which  abolifhed 
irthens  of  feudal  tenures  in  Scotland,  the 
renience  of  this  privilege  has  been  very 
dly  felt.  It  is  remarkable,  that  the  eleftiori 
:s  now  fo  much  complained  of,  have  fprung 
:e  the  pafling  of  this  aft.  .Spottifwood,  who 
bed  a  learned  treatife  tipon  the  law  rf 
>ns,  in  the  beginning  of  the  reign  of  George^ 
•ft,  fays  not  a  word  relating  to  them* 
pftatute  168 1  gave  the  right  of  voting  to 
Iders,  either  of  property,  or  fuperiority,  q£ 
>f  a  certain  extent ;  and  as  fuperiorities  in 
nd,  from  the  caufe  abovementionedi  arc 
nligious  fize,  it  has  enabled  the  owners  of 
to  ingrofs  the  moft  part  of  the  rcprefentativc 
rge  of  the  freeholders :  While  at  the  fame 
the  beneficial  intereft  of  the  eftates  com- 
;  them  belong  to  others.  The  reddendo,  or 
of  the  fuperior  by  way  of  quit  rent,  being 
nominal,  or  of  fo  little  value  as  not  to 
rth  colle6ling,>  in  moft  of  the  cafes  in  which 
c  Erlkinc  Princ*  B,  2.  Tit.  5.  0/the  Cafitaliiies  duitQ 

L.  III.  Z  they 
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they  are  applied  to  eledion  purpo(es.  According 
to  Mr.  Wight  (pa.  257.  4to.  edit.)  **  It  is  doc 
any  pecuniary  benefit  the  fuperiors  may  reap  or 
be  intitled  to,  that  gives  theoi  a  right  to  votr  j 
it  is  the  lordfliip  or  fuperiority  that  gives  them 
that  right/'  With^t  proceeding  further  into 
this  fubjed,  I  think  it  better  to  refer  the  reader 
to  that  karned  gendeman's  book  itfelf^  for  the 
illuftration  of  it;  particularly  to  pp.  258  and 
following. 

When  the  leading  counfel  in  this  czvfc  for  die 
petitioners,  opened  their  cafe  to  the  court,  after 
tracing  the  hiflory  and  progrefs  of  the  cle&OD 
laws,  he  flated  the  objeftion  to  the  votes  &r  die 
fitting  member,  to  arifc  out  of  the  following  or- 
cumflances,  under  which  thofe  votes  were  fup- 
pofed  to  have  been  made,  viz.  That  thefitriflg 
member,  having  an  eflate  of  the  proper  tcnuVf, 
capacious  enough  for  the  purpofe,  conveyed  it 
to  a  friend,  (who  adted  herein  merely  as  a  truftee) 
to  be  holden  of  himfelf,  by  the  payment  of » 
fmall  feu-duty  (or  quit-rent) ;  with  a  covenant 
that  the  tenant  ihould  not  objefl  to  fuperiors 
being  multiplied  upon  him  *.     So  that,  upon 

*  die 

*  «*  By  the  law  of  Scotland »  no  fuperior  can  intcip<>*^ 
another  perfon  between  himfelf  and  his  vafTal^  or  ^it  tt^ 
right  of  fuperiority  into  parts,  fo  as  to  nuiltiply  hfono^ 


k    L    G    1    N;  339 

ace  of  the  conveyance,  no  right  remained 
e  grantor,  but  that  of  fuperior  or  chief 
This  grantee  being  duly  infeofFedi  the 
:or  divided  what  remained  in  him,  his  fupe- 
y,  into  as  many  parcels  as  the  old  extent  of 
ands  was  capable  of,  and  conveyed  them 
ally  to  the  voters,  either  in  eftates  for  life, 
y  way  of  proper  wadfett,  redeemable  for 
ig  fums.  Thefe  conveyances  were  made 
a  reference  to  the  grant  before  executed  to 
truftee ;  and  the  only  profit  of  the  feveral 
rs  fo  conveyed,  other  than  the  imaginary 
\  of  the  lordlhip,  ^as  a  proportional  part  of 
feu-duty  contained  in  the  previous  grant. 
bon  as  thefe  feveral  affignments  of  the  fu- 
irity  were  carried  into  effeft,  the  perfon  who 

him.  This  rule  isi  indeed  i  di^ongly  founded  in  the 
pies  of  the  feudal  law,  which  admitted  not  of  the  oyer^ 
ezercifing  his  lordlhip,  to  the  prejudice  of  his  vaflal^ 
d  the  limits  of  the  grant  or  contradl  by  which  they 
:onne^d  with  each  other.  To  one  fuperior  alone,  the 
was  bound  to  pay  homage,  and  to  perform  the  other 

incumbent  upon  him ;  and  from  that  fuperior,  he  and 
nn  were  intitled  to  demand  a  renewal  of  the  invefti- 

when  neceiTary.    But  if  the  fuperiority  could  be  fplit 

will  of  the  over-lord,  into  different  parcels,  the  vaffal 
not  only  have  been  liable  to  pay  homage  to  difiereilt 
lords,  but  mtift  alfo  have  been  obliged  to  refort  to  each 
im,  before  he  could  obtain  a  renewal  of  the  inveili* 

by  which  the  property  of  his  land  was  to  be  vefted  in 
»    Wight,  pt.  238,^. 

Z  2  received 
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received  that  Crft  conveyance  of  the  whole  cftatf, 
rcconvej-ed  it  to  the  fitting  member,  fubjcdto 
all  the  intermediate  grants  fo  made  by  him  of 
the  fupcriority. 

It  was  admitted,  on  the  part  of  the  petitionerSi 
that  the  voters  had  held  the  eilates  in  queftiai, 
and  had  been  inrolled,  ahut  ten  years  ^  and 
tha.:  tricy  had  taken  the  oath  required  by  the 
Hat.  7  Geo.  II.  ch.  i6,  tendered  to  them  at  this 
cleftion. 

The  counfel  for  the  petitioners  offered  to 
cllabliih  the  foregoing  circumftances  of  their 
objection,  by  evidence ;  and  contended  that  a 
freeholder  qualified  in  this  manner,  poffeffed  onlf 
a  nominal  and  Bdtitious  right,  which  was  a^|ud 
upon  the  law  of  elcdions,  and  abfolutely  void. 
They  argued 

That  the  legiflaturc,  in  defining 

Counfel  for  the        _  re      •         rr      i.   u 

Petitioners.  ^"^  qualification  of  freeholders,  as 

far  as  it  arofe  from  luperioridcs, 
muft  have  intended  perfons  really  infeft  of  them, 
and   fuch   as  had   a   fubftantial  intercft  in  the 
tenures  of  tljc  county.     But  perfons,  whofe  free- 
holds were  acquired   as  above  defcribed,  could 
not  be  confidered  to  have  any  real  intereft  in  th^ 
general  property  of  the  county,  or  in  the  par^ — - 
ticular  eftates  fo  conveyed  to  them  ;  becaufe  thc^ 
manner  and  circumftances  of  the  conveyance^ 
proved,  by  intrinfic  evidence  and  ncceflary  con — 

clufion^ 
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clufion,  that  the  freehold  could  not  have  been 
made  for  any  purpofe  whatever,  but  that  of 
voting  at  the  eledtion.  That  there  was  no  real 
price  paid  for  the  fuppofed  purchafe  i  that  the 
regular  profit  of  it,  (if  it  could  deferve  that 
term)  being  only  a  rofe,  a  fpur,  or  fmall  fum  • 
of  money  of  no  greater  value,  was  fo  far  from 
being  produ6bive  to  the  fuperior,  that  it  was  not 
even  demanded  of  the  vaflal:  That  the  fituation 
of  the  perfons  who  held  thefe  eftates,  being  all 
of  them  nearly  connefted  with  the  fitting  mem- 
ber, either  by  confanguinity  or  dependence,  af- 
forded another  proof  of  the  caufe  and  defign  of 
granting  them  :  From  all  which  it  would  appear, 
that  the  eftates  were  merely  nominal  and  fidli- 
tious,  made  for  the  ufe  and  benefit  of  the  per- 
fon  from  whom  they  were  derived,  and  not,  as 
the  oath  requires,  true  and  real  eftates  in  the 
perfons  holding  them,  and  for  their  own  ufe. 

That  the  taking  the  oath  was  not  conclufive 
upon  this  point ;  which  was  evident  from  that 
provifion  of  the  ftatute  1 2  Ann.  ch.  6.  which 
came  next  after  the  claufe  in  which  the  oath  was 
prelcribed  ;  wherein  other  competent  objeHions  were 
cxprefsly  declared  to  be  available  againft  the  vote, 
notwithftanding  the  oath  taken :  In  the  fame 
manner  as  the  law  was  eftablifhed  refpefting  the 
bribery  oath  of  voters.  That  the  oath  was  only 
9  caution  fuperadded,  in  order  to  make  the 
Z  3  fraud 
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fraud  more  difHcult  to  be  completedj  and  cifier 
to  be  detefted  or  defeated. 

That  further,  the  votes  in  quelHon  were  M 
by  the  fundamental  law  of  parliament^   withouc 
reference  to  the  ftatutes  in  which  the  above  {tfOt 
yificns  are  enafted,  as  being  fi-audulent  and  oc- 
cafional :  For  which  pofition,  arguments  mi^ 
be  drawn  from  the  ftatutes  themfclves,  as  icfl 
as  from  the  ufage  and  law  of  parliament    In 
the  preamble  of  the  ftatute  laft  mentioned^  tbc 
abufes  then  under  confideration,   arifingoutof 
the  creation  of  eftates  in  truft,  or  redeemable  at 
will,  to  multiply  votes,  were  faid  to  be  *^  con- 
trary to  the  true  intent  and  meaning  of  the  laws 
in  that  behalf."    But  what  laws  ?   There  wasj 
then  no  fiatute  providing  againft  fuch  abufe. 
It  muft,   therefore,  have  been  contrary  to  the 
principles  of  the  common  law  of  parliament. 
The  occafionality  was  the  evil.     And  this  was 
fully  proved  by  the  cafe  of  Dumfriesfhire,  ia 
i6  Journ.  494.  in  the  year  1710-11,   whcreiiw 
the  Houie  rejefted  the  votes  of  fix  perlbns,  in— 
feoffed  of  eftates  redeemable  upon  the  paymg  tf 
rofe  noble;   and   of  ten  others,  who   claimed 
after  the  tefte  of  the  writ,   as  fplit  votes  unde  - 
one  charter  made  precedent;    which  decifion  ^ 
muft  have  been  founded  folely  upon  the  lega^ 
principle  above  mentioned  (A.) 
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lat  the  objcftion  to  the  petitioner's  cafe, 
ing  from  ftat.  i6  Geo.  II.  ch.  ii.  in  which 
ididion  over  thcfc  qucftions  is  given  to  the 
:  of  Seffion,  and  a  period  of  time  limited 
e  inquiry,  which  in  the  prefent  cafe  had 
)d,  might  be  anfwered  by  arguing,  That  the 
r  given  to  the  eledtors  by  former  laws,  of 
Ting  the  oath  ai  any  timey  proved  that  the 
fts  of  the  two  jurifdiftions  of  the  court  of 
in,  and  Houfe  of  Commons,  were  effen- 
dlfierent,  and  unconnected  with  each  other, 
jfe  if  the  oath  were  to  be  efFedlual  at  al^ 
i,  it  implied  an  authority  exifting  fome- 
j  to  inforce  it  at  any  time ;  which  authority 
I  only  belong  to  the  court  of  eleftions,  re- 
nting the  Houfe  of  Commons.  The  limi- 
i  of  time  prefcribcd,  could  afFedl  only  the 
rcdings  in  the  court  of  Seffion,  for  which 
s  inftituted.  Otherwife,  the  jurifdidtion  of 
ioufe  over  eleftion  frauds  would  be  abo- 
1  in  thefe  refpefts,  or  fubmitted  entirely  to 
ourt  of  Seffion.  For  according  to  the  ar- 
:nt  that  muft  neceffiirily  be  ufcd  on  the 
fide,  a  perfon  might  acknowledge  that  he 
his  feat  by  fraud,  and  retain  it  by  virtue  of 
imiution  in  this  ftatute.  Whereas  the  true 
ruftion  of  the  claufe  for  tendering  the  oath, 
d  enable  parties  to  take  advantage  of  any 
m&anccs  of.  fraud  relating  to  fuch  oath ; 
Z  4  without 
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without  regard  to  the  time  of  the  voter's  inroD- 
ment.  For  the  fraud  might  not  be  known  ta 
the  objeftor,  tiU  years  fifter  that,  and  long  aftci 
the  expiration  of  the  time  for  complaining  m 
the  Court  of  Seflion. 

Counfel  for  the  ^^^   ^^^."^^^^  ^'  "^  ^^ 

Sitting  Member.  member  objefted  to  the  com- 
petency or  admiflibility  of  die 
evidence  offered,  or  of  any  evidence  to  impeach 
the  votes  for  the  fitting  member,  for  the  caufe 
afljgned.     They  argued  thus : 

According  to  the  prefent  eleAion  laws,  it  is 
too  late  now,  to  inquire  into  the  fuppofed  de- 
feats of  the  fitting  member*s  votes ;  becaufe  it  b 
admitted,  that  the  perfons  objefted  to,  have 
ftood  upon  the  roll  of  freeholders  unappealed 
from,  many  years.  This  roll  of  freeholders  i$ 
an  abfolute  authority  for  directing  the  eleSion, 
if  not  appealed  from  within  the  time  prcfcribcdi 
as  will  appear  from  a  confideration  of  the  fla- 
tutes. 

At  the  time  of  the  union,  the  aft  1681,  ch, 
ai.  was  the  law  whereby  the  roll  of  freeholders 
was  regulated  -,  according  to  which,  none  could 
vote  but  thofe  who  were  inroUed.  And  this  law 
became  eftablilhed  in  the  union,  by  virtue  of 
the  aft  1707,  ch.  8.  By  tlie  ftatute  i6Gco.  IL 
ch.  II.  many  regulations  are  provided,  to  give 

effea 
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tffeA  and  certainty  to  this  roll.  In  fed.  4.  it 
is  particularly  enafted,  That  if  any  perfon  Ihall 
be  inrolled,  whofe  title  (hall  be  thought  liable 
to  objeftion,  it  (hall  be  lawful  for  any  freeholder 
ftanding  upon  the  roll,  to  apply  by  complaint  to 
the  court  of  SelTion,  fo  as  fuch  application  be 
made  within  four  calendar  months  after  fuch  in- 
roUment.— -^»^  if  no  fuch  complaint  Jhall  be  ex- 
bibitedj  within  the  time  aforefaidy  the  freeholder 
inrolled  Jhall Jland  and  continue  upon  the  roll,  until  an 
alteration  of  his  circumftances  be  allowed  by  the 
freeholders,  at  their  fubfcquent  meeting,  as  a 
fufficient  caufe  for  ftriking  or  leaving  him  out  of 
die  roll. 

So  that  even  if  a  freeholder  had  fold  his  eftatc, 
but  remained  upon  the  roll,  be  might  lawfully 
vote,  if  the  oath  were  not  tendered  to  him. 

In  the  7th  feftion,  care  is  taken  to  prevent 
furprife  upon  the  freeholders,  by  requiring  every 
one,  before  his  inroUment,  to  leave  a  copy  of 
the  particulars  of  his  claim  with  the  (herifF,  two 
months  before  the  meeting;  in  default  of  which, 
he  cannot  be  inrolled.  And  fimilar  notice  is 
required  of  any  intended  objeftions  to  a  perfon 
already  inrolled. 

By  feft  12.  the  roll  of  eleftors,  which  fhall  be 
laft  made  up  by  the  freeholders,  (hall  be  the  roll 
to  be  called  over  for  the  choice  of  the  member, 
and  other  purpofcs  of  the  meeting;  excepting 

fo 


346  CASE      XXI. 

jb  far  as  the  roll  fliatl  be  duly  altered  by  ibc 
meeting,  when  regularly  conftituted. 

By  (t&.  13.  a  penalty  of  200 1.  is  impeded  ea 
the  Preles  of  the  meeting,  for  not  oiUing  for, 
or  refufing,  the  vote  of  any  perfon  whofe  name 
is  upon  the  roll. 

By  fe6l.  i6.  the  elerk  muft  returo  the  peribo 
chofen  by  the  majority  of  the  freeholders  on  tbe 
roll  duly  made  up,  to  the  Iheriff,  as  member, 
under  a  penalty  of  500 1. 

From  all  which  provifions  it  is  clear^  that  the 
law  confiders  the  right  to  vote,  and  the  being  00 
the  roll,  as  fynonimous  and  convertible  ttimb 
Nor  can  the  petitioners  contend  for  the  Cofln- 
mittee's  rejecting  the  votes  in  queltion,  without 
admitting,  that  the  Prefes  of  the  election  meet^ 
ing  was  bound  in  duty  to  receive  them^  and  that 
the  clerk  was  under  yet  ftronger  obligation,  to 
return  the  fitting  member  whom  they  eledcd. 

It  has  been  the  obje6b  of  all  the  ftatutes  of 
eledions  in  Scotland,  fince  the  eftablilbment  of 
th^  freeholders'  roll,  toafcertain  the  right  of  vot- 
ing ^y  i^j  ^nd  to  make  it  conciufive.     The  a£^ 
pf  1681  recites  the  delays  of  public  bulinefs^ 
which  the  want  of  fome  fuch  regulation  had  oc— " 
caiioned;    and  the  a6b  of  16  Geo.  II.  inforce-^ 
|he  fame  fpirit,   in  direAing  all  fuits  refpe&in^ 
it,  to  be  made  within  a  certain  period,     It  ha — = 
been  the  wife  policy  of  all  law3  to  fix  terms  o^ 
9  limits-    - 
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limitation  to  fuits,  that  men  may  not  be  for  ever 
liable  to  the  apprehenfion  of  them :  And  thelc 
terms  have  been  generally  proportioned  to  the 
fubjed  matter.  In  Great  Britain,  it  has  been 
lieceilary  to  fix  them  by  a  (horc  period,  in  par* 
liamentary  queftions^  becavie  the  matters  in 
diipute  might  otherwife  be  exjtinguifbed,  before 
the  fettlement  of  the  difference.  The  period  of 
four  months  in  the  pre&nc  cafe,  has  been  found 
long  enough  for  all  real  caufes  of  objedion. 

The  principle  of  thefe  ftatutes  of  limitation 
requires,  that  in  practice  they  Ibould  be  ftricUj 
adhered  to,  in  order  to  give  the  fecurity  intende4 
by  them.  If  the  provifion  now  under  copljidd* 
radon  be  conOrued  in  this  view,  it  will  follow^ 
that  the  term  of  four  months  mu0:  oecei&fiiy 
be  underflx>od,  to  be  the  U^itatipn  for  41U  inquir 
fies  whatever  into  the  right  to  vote  5  whether  in 
the  court  of  Seifion,  or  Houfe  of  Commom^ 
For  the  right  to  vote,  is  not  incident  to  the 
eftate  or  tenure,  but  to  thp.  inrallment;  and  the 
latter  is  abfolute  and  concluGve,  againljk  all  who 
fufier  it  to  remain  four  months  without  conv 
plaint  (B.)  The  argument  that  circumftancc$ 
of  fraud  cannot  always  be  known  in  time,  goes 
too  far.  It  ought,  in  equal  juftice,  to  relieve 
parties  againft  all  limitations.  As  well  might 
a  petitioner  urge  it  to  the  Houie,  for  receiving 
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his  petition  againft  a  fitting  member^   after  die 
fortnight  for  petitioning  had  expired. 

It  is  inferred  from  the  power  of  tendering  Ae 
oath  at  any  titnsj  that  therefore  a  judicial  inquiry 
into  the  rights  of  the  voter^  may  be  had  at  any 
time.      But  this  argument  fuppoles,    that  the 
legiflature,  byimpofingone  check  upon  the  fret- 
holder,   had  neceflarily  fubjefted  him  to  every 
one  that  could  be  made.    Another  aniWer  to 
this  might  be  drawn  from  the  obfervadon  ti 
the  petitioner's  counfel  himielf,   that  the  oadi  is 
but  a  caution  fuperadded^  to  render  fi^ud  more 
difficult;   and   it  does  not  neceflarily  imply  a 
power  to  inforce  it,  exifting  any  where,  but  in 
the  confcience  of  him  to  whom  the  oath  is  ten- 
dered.    Circumftances  might  have  happened  to 
alter  the  right  unknown  to  the  fi-eeholders,  which 
therefore  could  not   have  furniflied    means  of 
complaining  to  the  courtof  Seflion ;  and  there- 
fore the  oath  is  appointed,   to  enable  the  free- 
holders to  difcover  fuch  circumftances,  by  the 
tcftimony  or  filence  of  the  perfon  himfelf.    If 
the  freeholds  in  qucftion  are  nominal  and  fidti- 
tious,  they  are  void.     Every  tranfaftion  founded 
in  fraud  is  void  ;  and  this  objection  might  havc^ 
been  urged  againft  the  freeholders*  titles,  at  thc?^ 
meeting  for  inroUment.     As  fuch,  the  court  oS 
Seflion  would  have  been  bound  to  fet  them  afide^ 
Vpon  due  complaint  made.    The  fubjeft  is  within^ 
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ir  jurifdiaion,  and  might  have  been  invefti- 
ed  there.  The  objc6tion  is  to  the  voter*s  titlcj 
I  that  he  was  wrongfully  inrolled,  or  it  is  no 
eftion  at  all.  It  is  therefore  neceffarily  fub- 
:  to  the  limitation  of  time,  impofed  upon 
nplaints  in  that  court. 

Sut  fuppofing  it  doubtful,  whether  the  limi- 
on  in  the  flat.  i6  Geo.  II.  binds  the  ele6tion 
irt,  yet  as  that  aft  has  appointed  a  judicature^ 
1  fixed  a  time  for  the  trial  of  queftions  of  tide 
qualification,  this  Court  ought  not  in  pru- 
ICC  and  difcretion,  according  to  the  rules  uni- 
mly  obferved  in  Committees,  to  entertain  fuch 
rllions^  at  the  fuit  of  parties  who  have  ne- 
tted to  try  them  before  the  proper  tribunal, 
bin  the  limited  time.  This  principle  prevails 
I  ftronger  degree,  in  the  Englifli  eleftion  law. 
le  poor-rate  in  fcot  and  lot  boroughs,  is  to 
m  what  the  roll  for  cleftion  is  in  the  counties 

Scotland.  If  a  perfon,  otherwife  qualified 
vote  in  one  of  thefc  towns,  fhould  be  omit-* 

from  the  rate,  and  (hould  not  appeal  againft 
within  the  time  prefcribed,  he  would  be  pre- 
ded  from  voting,  as  long  as  that  rate  were 
regulate  the  eledlion.  Attempts  have  been 
netimcs  made  to  break  through  this  rule,  but 
y  have  always  failed  j  except  in  cafes,  where 
ud  or  criminality  has  been  proved  againft  the 
iccrs  who  made  the  rate  -,  which   cafes  have 

formed 
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formed  a  juft  exception  to  the  rule.  In  the  tiunc! 
manner,  afTeflment^  to  the  land  tax  afccrtain  die 
right  of  voting  in  Englifh  counties,  and  are  fulv 
jcft  to  the  fame  rule.  And  likewiie  id  corpo* 
rate  rights  of  ele£lion,  if  a  man  has  been  mem** 
ber  of  a  corporation  twenty  years»  all  otjedxm 
to  his  right  would  be  excluded :  Which  rule  wis 
inforced  in  a  remarkable  caft  from  the  boroi^ 
of  Helfton.  For  it  was  admitted  there,  dut 
the  freemen  had  been  originally  made  fuch,  con- 
trary to  law ;  but  having  pofleflfed  the  privikge 
unqucftioned  for  twenty  years,  their  votes  were 
ftipported  in  the  court  of  King's  Bench.  Yet 
it  is  to  be  obferved,  that  this  period  of  limita* 
tion  is  not  appointed  by  ftatute,  but  merely  bf 
the  court  of  King's  Bench,  as  the  rule  of  judi- 
cial practice ;  and  forms  no  bar  againft  a  profe- 
cution  on  the  part  of  the  crown,  in  the  lame 
cafe. 

The  above  examples  are  ftronger  than  tto 
cafe  requires ;  becaufe  there  is  no  law,  that  com- 
pels a  Committee  to  abide  by  the  rate,  in  a  fcot 
and  lot  borough.    Yet  the  rule  is  now  fo  fettled, 
that  in  the  cafe  of  Mitchell,    in  i  Lud.  &2,  3. 
the  counfcl  who  were  prepared  to  prove,   tha! 
a  voter  was  not,  when  rated,    the  occupier  of 
tho  houfe  for  which  he  was  rated,  defifted  from 
she  attempt,   upon  its  being  objefted  to  them. 
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tbat  the  voter  had  not  appealed  againft  the  rate, 
CO  the  next  fubfequent  quarter  feffions. 

So  there  is  no  law  that  prevents  a  Committee 
from  inquiring,  at  any  diftance  of  time,  into  the 
tides  and  right  of  voting  of  corporators.  But 
becaufe  there  is  another  jurifdiftion,  in  the  com- 
mon law  court,  for  the  trial  of  thofe  rights,  the 
eledUon  courts  pay  implicit  refpeft  to  the  rules 
cftabliflied  there,  upon  fuch  trials.  Nor  is  there 
any  inftance  of  a  Committee's  interfering  with 
the  decifions  of  a  competent  jurifdiftion  *. 

Now  the  eleftion  roll  of  freeholders  in  Scot-^ 
land^  is  at  lead  as  valid  and  authentic  upon 
elections,  as  the  poor-rate,  or  regiftry  of  free- 
men in  England.  Suppofe  a  freeholder  duly 
jnrolled,  and  it  (hould  be  difcovered  afterwards, 
when  the  four  months  had  expired,  that  the 
parties  concerned  had  been  miftaken,  as  to  the 
amount  of  the  extent  or  valuation,  and  that  the 
freehold  was  under  value ;  It  would  be  impoffible 
to  reverfe  the  inroUmcnt,  or  deprive  the  party  of 
his  vote ;  for  it  becomes  good  by  lapfe  of  time. 

Thefe  arguments  are  offered,  upon  a  fuppo- 
fition  that  the  votes  in  queftion  might  have  been 
bad  in  their  original.     But  the  merits  of  fuch 
votes  have  been  frequently  difcuffed  in  the  court' 
of  Scffjon^  where  they  have  been  eftablilhed  re- 

*  See  the  decifion  of  the  Shafcefbury  Comxxiictce«  and  tKc 
•bfcrvation*  upon  it,  in  pp.  128—135. 

pcatedly 
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pcatedly  by  the  judgments  of  that  court,  which 
have  been  confirmed  in  the  Houfe  of  Lords. 
So  that  if  it  were  competent  to  the  Committee 
now,  to  difcufs  the  nature  and  validity  of  them, 
the  fitting  member  might  avail  himfelf  of  die 
authority  of  their  decifions>  and  need  not  (brink 
from  the  inquiry.  In  the  cafes  of  Burnet  of 
Craigie  in  the  year  1745,  Campbell  of  Shaw- 
field,  and  Grant  of  Drumphad,  in  1760,  and 
of  many  others  fince.  It  cannot  be  difputedi 
and  never  has  been,  that  a  bare  fupcriority  gives 
a*good  right  to  vote;  let  the  value  or  produce 
of  it  be  never  fo  trifling.  Such  eftates  as  are 
now  objefted  to,  are  really  held  by  the  voters 
themfelves,  and  not  in  triifi  for  another ;  which 
is  the  fraud  intended  to  be  prevented  by  the 
ftatutes.  They  may  be  fold  for  the  benefit  of 
creditors,  although  the  value  may  be  fmall ;  and 
inftancesof  this  have  happened.  If  the  reddendo 
or  rent-fervice  due  to  the  fuperior,  the  only  pro- 
duce of  his  right,  be  but  the  blaft  of  a  horn,  or 
a  rofe,  it  is  good  and  available  in  law  to  every 
purpofe. 

It  cannot  be  faid,  that  the  judgiicnts  of  the 
court  of  Seflion,  deprive  the  eleftion  court  of  it$ 
jurifdiftion ;  becaufc  every  petitioner  has  a  right 
to  bring  his  cafe  before  the  Houfe.  But  the 
dccifions  of  the  courts  of  law,  either  pf  England 
or  Scotland,  upon  queftions  brought  judicially' 

before 
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before  them,  neceffarily  bear  authority  enough 
to  render  them  efFcftual  in  every  other  court. 
It  may  perhaps  be  faid,  that  the  judges  of  the 
court  of  Seffion  do  not  decide  upon  the  rigjit  to 
voiey  but  upon  the  right  to  be  inrolled.  It  has 
been  argued  above>  as  an  anfwer  to  this  argu- 
ment, tliat  thefe  rights  are  fubftantially  the 
fame;  except  where fomc  perfonal  difqualification 
may  fufpcnd  the  efFcft  of  the  inrollment. 

There  have  been  two  cafes,  in  which  eledtion 
Committees  have  exprefsly  confirmed  this  doc* 
trine  in  a  fignal  manner ;  for  in  both,  the  merits 
of  the  eledtions,  and  the  conftruftion  of  an  adt 
of  parliament  depended  upon  it.  The  cafes 
were  thofc  of  Orkney,  and  Kirkudbright,  after 
the  general  elcdtion  of  1 7  80.  The  queftion  arofe 
upon  the  following  cafe.  The  ftat.  1 2  An.  ch.  6. 
cnafts.  That  no  conveyance,  upon  which  faflnc 
is  not  regiftered  one  year  before  the  tejie  of  the 
parliament  writ,  ihould  intitle  the  claimant  to 
vote  or  be  eledted.  ,  The  ftat.  16  Geo.  II.  ch.  1 1. 
f.  10.  enadts.  That  no  purchafer  or  Angular 
fucceflbr  fhould  be  inrolled,  until  he  be  pub- 
licly infeft,  and  his  fafine  regiftered,  one  year 
before  the  inrollment.  Mr.  Dundas,  the  petitioner 
for  Orkney,  was  within  the  prohibition  of  the 
ftatute  of  Anne,  but  intitled  to  be  inrolled  ac- 
cording to  the.  latter  ftatute.  Upon  his  pre*^ 
fcnting  his  claim,  the  freeholders  refufed  it,  upon 

Vol.  III.  A  a  the 
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the  authority  of  the  former.  The  court  of  Scflkm 

had>   many  years  before^  decided  in  favour  of 

the  inrollment  of  fuch  claims :  Conflxuii^  die 

aft  of  Anne^   to  be  virtually  repealed  in  this 

refpeft  by  that  of  George  lid, ;  by  which  e?cry 

perlbn  pofieflfed  of  the  eftate  required,  is  intidcd 

to  be  inrolled,  and  every  perfon  (landing  on  the 

roll  is  intirled  to  vote.     The  Committee  adopted 

the  fame  conftruftion,  and  held  the  repfbyof 

Hhe  fafine  a  year  before  the  inroUment^  to  tnake  a 

fufficient  title ;  thereby  deciding  in  effeft,  that 

the  right  to  be  inrolled>  and  the  right  to  viote, 

were  one  and  the  fame.     In  this  cafe,  the  ad- 

tniffion  of  Mr.  Dundas's  vote  turned  the  elcftion, 

as  he  had  not  a  majority  without  reckoning  his 

own.     The  fame  qucftion  arofe  afterwards,  in 

the  cafe  of  Kirkudbright,  and  received  the  like 

judgment  *. 

To  thefe  arguments  may  be  added  a  ftrong  one 

ab  inconvenientL  For  if  the  event  of  this  trial  couW 

be   fuppofed  to  be,    a   determination  that  the 

eleftion  was  void,^  and  that  a  new  eleftion  fcould 

take  place ;  upon  fuch  elcftion,  the  Prefcs  would 

be  bound  by  the  law  to  receive  the  lame  votes 

over  again,  and  (b  toties  quoties  f. 

The 

•  Sec  Wight,  p.  214,  &c.  The  author  adds  inrpagcU-O* 
that  the  fame  queilion  might  have  been  renewed  in  the  A-* 
(hire  eledlion,  but  the  counfel  did  not  infift  upon  it. 

+  Mr.  Wight,  in  his  firft  argument  in  thiscaufe,  cited    ^ 
cafe  of  ClackmaimaD,  in  2  Doug,  clcc^  345^  ju  a  cafi^  ^ 
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'^f^  Gounfel  for  the  petitioners  maintained 
their  arguments,  by  reprying  as  follows. 

From  the  method  taken  to  defend 
the  fitting  member,  and  the  legality  of      Reply* 
his  votes,  it  is  manifeft  that  if  a  check 
is  not  given  to  the  praftice  complained  of,  the 
Houfe  willfurrender  their  own  jurifdiftion,  and 
the  conftitutional  reprefentation  of  counties  in 
Scodand.     No  remedy  can   be  interpofed,    fo 
fure  and  eSedual,  as  the  judgment  of  an  eledtion 
Committee  pronounced  againfl  them.     But  the 
argument  for  the  fitting  member  tends  to  exclude 
the  court  from  even  hearing  the  particulars  of 
the  cafe ;  as  if  they  were  confcious  that,  when 
(>poved,  it  could  not  be  defended. 

point  for  the  do^rine  maintained  by  him»  of  the  efie^  of 
the  four  months  dapfed  without  appeal.  But  on  the  following 
day,  and  after  Mr.  Erfkine  had  referred  to  the  reporter's 
obiervation  on  that  cafe,  in  pa*  361  >  Note  F.  and  had  cenfured 
the  decifion,  Mr.  Wight  defired  to  withdraw  the  cafe  from 
his  argument/  as  being  inapplicable  to  it,  and  founded  in  a 
tnifapptehenfion  of  the  law.  For  this  reaibn,  I  have  omitted 
the  citation^  and  the  obfcrvations  it  produced^  from  the 
above  ftate  of  the  arguments.*  Mr.*^  Adam,  who  had  been  a 
member  of  that  Committee  named  on  the  part  of  the  peti* 
noner>  happened  to  be  in  the  room  while  Mr.  Erlkihe  made 
bis  obfervation  on  it;  in  the  courfe  of  which,  he  faid,  he 
would  refer  to  that  honoorable  member  himfelf*  if  he  (hould 
be  contradi^^  in  afierting,  that  the  members  themiclves  of 
that  Committee,  bad  been  afterwards  fenfibk  of  theix  miftake, 
in  their  conftru^on  of  the  ftatute* 

A  a  a  The 
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The  gift  of  the  petitioner's  objedion^the 
fraud  pradkifcd  by  the  other  party,  to  dude  Afe 
provifions  of  the  law.     And  furcly  the  Court 
ought  not  to  (hut  out  the  evidence  offered,  to 
prove  fuch  an  objeftion;  whatever  might  be 
their  opinion  of  the  effeft  of  it  when  hcari 
For  the  fitting  member  has  not  denied  the  fodi 
alledged,    but  the  legal  confcquence  of  dicin. 
And  this  is  the  true  point  in  difpute:  Upon 
which  the  Committee  muft  decide  for  thcm- 
felves,  in  order  to  determine  the  matter  of  the 
petitions  j  which  they  ought  not  in  jufticc  to  do, 
without  forming  their  judgment  upon  the  evi- 
dence.   For  if  the  fitting  member  were  to  admit, 
that  fraud  had  been  pradtifed  in  obtaining  the 
votes  by  which  he  gained  his  majority,  there  can 
be  no  doubt,  but  that  his  elcdion  ought  to  be 
declared  null  and  void. 

The  oppofite  counfel  rely  upon  the  authority 
of  decifions  of  the  court  of  SefiSon.  But  thofe 
decifions  have  been  confined  to  the  iegaJ  tiiks, 
and  freeholds  of  the  voters.  They  could  not 
(nor  was  it  their  duty)  inquire  into  the  parlia- 
mentary fraud,  or  occafionality  of  the  tranfa£bion; 
becaufe  a  queflion  could  not  be  properly  or 
efFedually  raifed  upon  that,  but  in  the  parlia- 
ment  itfelf.  The  court  of  Sefiion  might  de- 
termine juftly,  that  voters  in  the  fituation  of 
thofe  now  objeded  to,  had  all  the  formal  and 

legal 
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kgal  qualities  of  freeholders,  and  ought  there- 
fore to  be   inroUed  *;    who,   notwithftanding, 
ought  to  be  rejeded  by  this  Committee,  for  the 
fraudulent  purpofe  of  their  creation,  as  long  as 
the  wildom  and  confiftency  of  the  law  againft 
occafionality  are  to  be  maintained.     The  judges 
of  the  court  of  SeflSon  would  ftep  out  of  their 
province,  if  they  were  to  anticipate  fuch  quef- 
cions;  which  cannot  arife,  till  an  eledion  calls 
forth  the  vote,   and  the  exercife  of  the  fraud. 
It  is  plain,,  therefore,  that  in  this  fenfe,  the  righ( 
to  be  inroiled  cannot  be  the  fame  as  the  right  to 
vote*    The  roll  is  binding  on^  the  Prefes  of  the 
election  meeting ;  and  he  and  the  freeholders  are 
to  look  no  farther :  But  no  claufe  in  any  ftatute 
makes  it  binding  on  the  Houfe  of  Commons, 
in  all  circumftances  whatfoever.    Suppofe  a  freer 
holder,  upon  entering  his  claim,  (hould  refufe 
to  take  the  oath,    and  the  freeholders  ihould 
notwithftanding  maintain  his  right  to  be  inroiled  i 
and   afterwards  upon   appeal  to  the  court  of 
3e(fion,  that  court  ftiQuld  concur  with  the  frecr 
holders,  and  retain  his  name  on  the  roll,  in  con^ 
fequence  pf  which  he  might  afterwards  vote* 
If  the'  merits  of  the  eleftion  were  to  be  tried 
here,  would  fuch  inroUment  he  held  conclufive  ? 
It  is  too  monftrous  a  pofition  to  be  argued. 
Pecaufethe  court  of  Seflion  cannot  decide  againft 
*  See  the  Appendix  to  thij^  Caib. 

A  a  3  the 
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the  cffeft  of  a  ftatutc.    If,  it  the  cTedion,  Ae 
oath  is  taken  faUely,   is  that  likewife  to  pofi 
without  cenfure  ?  Or  is  the  vote  to  be  vaUd,  and 
only  die  perjury  puniihed  ?    It  can   never  be 
maintained,  that  a  vote  founded  in  a  crime  IhaH 
be  eftablifhed.     Yet  in  the  prefent  cafe,  the  ml 
queftion  is,  whether  the  voters  did  not  take  a 
falfe  oath.  (C.)    From  this  proceeding  there  is 
BO  appeal  to  the  court  of  Seffion  given  by  the 
a£^,  and  in  this  court  alone  can  the  merits  of 
fuch  vote  be  tried.    Then  how  can  it  be  iaid 
that  the  roll  is  ablblutely  final,  while  at  any  dif* 
tance  of  time,  a  refufal  to  take  the  oath  deflroyi 
the  effed  of  it  ?  A  perfon  bribed  cannot  be  ftruck 
off  the  roll ;  yet  his  vote  is  void,  and  muft  be 
reje£ted  in  parliament.    Where  the  right  to  vote 
refults  from  the  inrollment  mceffarily^  there  anc) 
there  alone  the  period  of  limitation  attaches,  and 
is  conclufive.    Qut  where  the  right  is  connected 
with  other  circumftances,  which  may  not  ariio 
within  any  limited  period,  it  is  impofiible  diat 
it  (hould  have  been  k  intended  by  the  legiflature« 
Such  circumftances   are  extrmfic  to  the  right 
arifing  from  the  eftate  or  inrollment,  to  which 
alone  the  jurifdi&ion   of  the  court  of  Seffion 
extends^  and  by  confequence  the  lintitadon  to 
fuits  there. 

The  ftatutes  fince  the  Union  have  provided 
remedies  with  particular  care,. to  guard  againf^ 

cl^d^oq 
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election  firauds ;  but  the  ingenuity  of  artful  men 
is  ever  at  work  to  evade  them.  In  fuch  cafes, 
if  the  provi(ion  of  the  ilatutes  is  evaded,  we 
muft  have  refort  to  the  general  principles  of  law> 
which  for  ever  remain  the  iame.  Although 
ftatutes  extend  or  inforce  their  application  to 
particular  cafes,  and  render  certain  new  and 
evafive  devices  more  difficult,  yet  when  (till 
newer  inventions  of  the  fame  kind  ihew  them- 
felves,  they  are  always  open  to  the  old  rules  ^f 
law,  wherever  the  fads  may  be  proved  to  juftify 
their  application.  The  particular  remedy  of  a 
ilatute  may  not  be  applicable  to  tbemy  becaufe 
it  was  intended  for  others. 

Thus,  in  the  prefcnt  inftance,  foon  after  the 
Union,  county  votes  began  to  be  unduly  mul- 
tiplied, by  means  of  formal  conveyances  of  hnd 
to  others,  upon  concealed  trufts,  or  other  like 
pretences.  As  foon  as  the  inconvenience  of  this 
was  publicly  felt,  the  a£^  of  12  Anne  was  made 
to  fupprefs  it.  But  bef$re  that  aft,  the  relblution 
of  the  Houfe  of  Commons,  before  mentioned 
in  the  cafe  of  Dumfriesfhire,  had  declared  the 
illegality  of  votes  fo  created  *.    In  the  fame 

manner 

*  iThe  coanfel  for  the  fitting  member  did  not  make  any 

ob(er?ation«  in  their  argoments,  upon  this  cafe.    In  the 

printed  cafe  for  the  appellant,  in  the  caufe  which  is  the  fob- 

jed  of  the  Appendix  fubjoined  to  this  report,  it  is  faid  to  be 

A  a  +  **  nowifc 
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manner  as  in  the  cafe  of  Durham  in  1762  *, 
they  declared  all  the  votes  of  the  occafional  (m- 
men  to  be  void>  before  the  aft  which»  taking 
its  rife  in  that  abufe,  was  called  the  Durham  a&. 
Yet  the  freemen  fo  made,  were  legally  fo,  to 
every  purpofe,  but  that  which  they  were  made 
to  ferve ;  and  there  was  no  doubt  of  their  being 
intitled  to  all  the  privil^s  of  the  corporationi 
except  upon  that  occafion.  A  cafe  fully  illuftrating 
the  principle  now  contended  for. 

At  the  time  of  the  ftatute  of  Anne,  the  device 
of  multiplying  fuperioriti^s  was  not  thought  of, 
and  the  legidatiire  could  only  inflict  penalties 
upon  exifling  nauds.  But  afterwards  when  a 
new  fandtion  was  added  to  the  law,  by  the  alter- 
ation of  the  oath,  it  was  not  framed  for  any 
particular  Ibrt  of  cvafion,  but  made  compre- 
henfive  enough  to  include  all  evafions  founded 
in  the  fame  fraudulent  principle  ;  whether  carried 
into  efleft  by  the  means  then  pradtifed,  or  by 
any  other. 

The  cafes  mentioned  in  the  Englifti  eledlion 
law,  as  illuftrations  of  the  fitting  member*s  cafe, 

'*  nowifc  applicable  to  the  qucftion  {of  nominal  and  fiditktt 
title) ;  for  it  required  not  the  interpofition  of  the  Icgiflatuic 
of  Great  Britain^  after  the  Union,  to  declare  that  no  ^^ 
deemable  dtfpofition«  except  a  proper  wadfer,  could  cftablifh 
a  right  to  vote/'  becaufc  the  ad  168 1,  cap.  21,  had  already 
declared  it.  Sec  pp.  7,  and  3,  of  the  printed  cafe. 
♦  29  Journ.  357. 
4  arc 
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cafily  diftinguifhable  from  it.  They  arc, 
:ed,  inftances  of  the  efFeft  of  rules  of  limi- 
Ml,  brought  from  cafes  fubjeft  to  thofe  rules, 
the  argument  for  the  petitioners  is,  that  the 
tation  cannot,  from  the  nature  of  this  caf^ 
St  it.  Confider  the  conftitution  of  fcot  and 
x)roughs.  Thofe  who  pay  fcot  and  lot,  not 
c  who  ought  to  payy  are  the  eleftors.  The 
contains  the  names  of  thofe  who  pay }  and 
c  who  are  omitted  from  it  improperly,  'may 
tnferted  in  it,  upon  appeal  to  the  feflfions. 
;  therefore  juft,  that  one  who  does  not  appeal 
lid  be  confidered  to  have  renounced  his  right, 
the  ftate  of  thefe  boroughs  often  leads  to 
:hcrqueftion>  the  dccifion  of  which  is  much 
ivour  of  the  petitioners.  If  a  rate  fliould  be 
dulently  made  for  eleftion  purpofcs,  the 
»al  in  fuch  cafe  is  not  held  ncceffary,  to 
>lc  parties  to  fet  afide  fuch  a  rate,  on  the 
of  the  eleftion  *. 

n  the  fame  manner,  as  to  the  land  tax  afTefT- 
Its.  The  mere  aflcffment  does  not  fccure  the 
t  to  vote,  upon  a  freehold  fraudulendy 
ted.  In  the  cafe  of  corporations,  the  prin- 
5  of  annulling  adls  of  fraud  is  likewife  ftrong. 
cafe  can  illuftrate  it  more  fully,  than  that 
rt-ementioned  of  Durham.     But  in  the  cafe 

*  Sec  before,  the  Seaford  cafe,  pa.  58,  &c. 

of 
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of  Helfton  no  fuch  queftion  arofe.  The  free- 
men there  were  fo  infamy  and  had  exercifedthe 
privileges  of  the  corporation  honeflly;  andk 
was  not  pretended,  that  they  had  been  ande  to 
ierve  the  purpofe  of  an  ele£tion« 

On  the  day  after  the  above  arguments  itm 
.concluded,  die  Committee  refolvedj 

That  the  evidence  offered  to  be  produced  w  ibt 
fart  of  the  petitioners y  was  inadmijffMe. 

Which  being  communicated  to  the  partioi 
the  counfel  for  the  peutioners  declined  to  pro- 
ceed any  further  againft  the  fitting  member; 
who  was  thereupon  declared  duly  deded  Of 
which  the  chairman  informed  the  Houie  on  the 
fame  day>  friday>  april  8  *• 

♦  40  Joum.  814. 
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NOTES 

ON    THE    CASE   OF 

E         L        G        I        N. 

5  AGE  342.  (A.)  Thefe  proceedings  are  ftated 
in  fubftance  as  follows,  in  j6  Journ.  418,  494^ 
:4.  The  petitioner  complained,  that  the  majority 
ainft  him  *'  was  gotten  by  the  IherifF's  influence 
id  partiality,  and  by  fplitting  of  freeholds,  and  mak- 
g  conveyances  Ayith  particular  claufes  of  redemption 
r  a  fmall  matter  ;  who  were  admitted  to  poll  with- 
it  tiking  the  oath  of  a  freeholder,  though  required 
to  do,"  The  hearing  was  at  the  bar  of  the  Houfe. 
ftcr  the  decifion  of  a  preliminary  queftion  of  evi- 
rnce,  unfavourably  to  the  petitioner,  the  counfel  pro- 
leded  to  the  difqualifying  feveral  of  the  voters  for  the 
ting  member ;  and  objected  particularly  againft  ten 
'  them,  who  claimed  after  the  tefteof  the  writ,  as  fplit 
fctes  under  one  charter,  made  precedent.  Whereupon, 
ter  the  counfel  on  both  fides  were  heard,  a  motion  was 
ade,  and  the  queftion  put.  That  John  Wilfon,  Ro- 
jrt  Lauder,  John  Marty n,  Alexander  Megoun,  George 
auder,  James  Gordon,  William  Euart,  William 
'arruthers,  Thomas  Minizies,  and  Mungo  Johnftoun, 
id  a  right  to  vote  in  the  ele£Uon  of  a  Commiffioner 
>T  the  (hire  of  Dumfries ; 

Jt  paflfed  in  the  Ncgaiirc, 

Then 
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Tlien  the  petitioner's  counfel  objedied  againft  fix 
other  voters  for  the  fitting  member,  for  that  the  cod- 
veyanccs  or  charters  to  thepi,  were  made  red^^paUc, 
upon  the  payment  of  a  rofe  noble;  one  cf  wbick 
charters  was  read.  After  the  counfel  on  both  fidei 
were  heard,  a  piotion  was  made,  and  the  queftioa 
put,  That  Homer  Maxwell,  James  Greirfon,  Robeit 
Greirfon,  Lancelot  Greirfon,  '      Grace  of  GIov 

and  James  Broun,  who  were  infeoft  of  eftatcs,  re* 
deemable  upon  the  paying  a  rofe  noble,  had  a  right  to 
vote  in  the  election  of  a  Conuniffioner  for  t^e  Ihire  ^ 
Dumfries  -, 

It  pafied  in  the  Negative. 

Another  fimilar  refolution  was  made  upon  the  vote 
pf  John  Greirfon.  And  after  deciding  upon  another 
objedlion  of  a  different  fort,  the  Houfe  determined 
the  election  in  favour  of  the  petitioner. 

The  cafe  of  Dumbartonfliire  in  1 724,  likevife 
turned  upon  the  undue  multiplication  of  freeholds  hf 
firailar  pradices :  But  there  the  conveyances  were  made 
of  undivided  parts  of  the  fuperiority.  The  report  of 
the  cafe,  in  20  Journ.  378.  is  thus  : 

**  That  it  appeared,  by  the  minutes  of  the  eleftiofl| 
that  twenty  of  the  freeholders  inrolled,  alTemblcd  in 
order  to  the  elcftion.  And  it  was  admitted,  that 
twelve  of  them  voted  for  the  petitioner. 

The  petitioner's  counfel  alledged.  That  the  othct 
eight  did  not  vote  at  the  time  of  the  elcflion  j   \y^ 
next  day,  with  twelve  others,  (whofe  titles  had  bc^ 
examined,  and  rcjefted  at  the  freeholders  Head-coii-^l 
pretended  to  eledl  the  fitting  member  ;  and  that  th  ^? 
twelve  were  fplit  votes,  and  had  no  right:  And  tlr^^ 
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hat  by  the  21ft  aft,  made  in  the  parliament 
ind,  the  third  parliament  of  king  Charles  the 
concerning  the  eleftion  of  Commiflioners  for 
lone  had  right  to  vote,  but  thofe  who  were 
infeoft  in  property  or  fuperiority,  and  in  pot 
'  a  40  s.  land,  of  old  extent,  or  400 1,  valued 
Tpon  this  head  the  petitioner's  counfel  ob- 
James  Grabame,  and  fcveral  others  of  the  fit- 
iber's  voters.  It  appeared  by  the  old  retour» 
ter,  and  faiine  proceeding  thereupon,  that 
;  for  which  Mr.  Grahame  voted,  wtre  one 
;  of  a  ten  pound  land  called  Kilmahew.  And 
loner's  counfel  infilled,  That  this  right  to  a 
;  perfons  no  right  to  vote ;  becaufe  the  lands 
t  retoured  to  fuch  a  proportion,  as  put  them, 
rrms  of  the  aft  of  parliament.  Which  was 
y  the  fitting  member's  counfel ;  who  infifted, 
lere  the  valuation  appeared  to*  be  fufficient,  as 
cafe,  that  gave  a  right  to  vote,  though  the 
re  not  retoured. 

Committee  came  to  the  following  refolutions : 
iSLt  it  is  the  opinion  of  this  Committee,  That 
^eyance  of  undivided  (hares  of  the  fuperiority 
inds  in  the  (hire  of  Dumbarton,  in  order  to 
votes,  or  fplit  an  intereft  in  fuch  fuperiority, 
^eral  perfons,  with  a  view  to  enable  them  to 
contrary  to  the  zSt  of  parliament,  made  in 
in  1681,  intituled.  Aft  concerning  the  elec- 
^ommifTioners  for  ihires. 
lat  it  is  the  opinion  of  this  Committee,  That 
1,  claiming  a  right  by  purchafe,  to  an  undi- 
rt  of  the  fuperiority  of  any  lands,  where  the 
>f  the  lands  of  which  he  claims  the  fuperi- 
ority, 
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ority,  is  not  psirticularly  fpecified,  and  the  lands  diT* 
tinguiflied  by  the  charter)  by  which  he  claims  a  yocC| 
has  any  right  to  vote  in  the  eleiStioii  of  a  GMnmif* 
(ioner  to  ferve  in  parliament  for  the  fliire  of  Dum- 
barton. 

The  fitting  member's  counfel  admitted,  that,  npoD 
the  foot  of  thefe  refolutions,  the  petitioner's  poU  fiood 
unimpeached  )  and  that  a  majority  could  not  be  oak 
for  the  fitting  member." 

The  reader  may  fee  a  comment  upon  the  above  afe 
in  Wight,  p.  235. 

P^*  347*  (B-)  tt  may  be  ufeful  in  diis  place  to 
mention  the  decifions  of  the  Airfliire  Commitliee,  m 
march  1781,  upon  this  fubjed.  In  that  cafe  Sir 
Adam  FergufTon  had  petitioned  againft  Major  Mool* 
gomery,  (the  member  returned)  upon  die  grouodi 
that  feveral  voters  for  the  latter,  had  been  inroUed  at 
the  eledion  meeting,  without  legal  titles;  and  that 
others,  who  tendered  their  votes  for  the  petitioner^ 
had  been  illegally  refufed  inrollment :  And  diat  a  juft 
determination  upon  the  merits  of  thefe  votes,  wouM 
give  him  a  majority  over  the  fitting  member. 

Before  the  trial  of  this  petition,  the  court  of  Sef- 
fion  had  given  judgment,  in  feveral  of  the  caufes  in- 
ftituted  there,  againft  the  proceedings  of  the.eleflion 
meeting.  In  fame  of  them,  appeals  were  prefented 
to  the  Houfe  of  Lords  againft  the  decrees ;  and  in 
others,  the  period  of  four  months  allowed  for  appcal- 
ing>  had  not  expired  when  tlic  trial  began.  Upon 
thefe  cafes  the  Committee  refolved, 

I.  That  it  was  not  competint  for  them  U  enttr  ini*^ 
difcuffion  tf  tht  qualificatiMS  of  fuch  fraholdtrs^  ^i  ^ 
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iifher  been  four  months  upon  the  roll;  or  ivhofe  quafi/ka^ 
thns  bad  been  fujlained  by  the  court  of  SeJJiony  and  n9 
^ippeal  entered  againji  iheir  judgments. 

And  upon  a  fubfequent  day,  on  a  confideration  of 
the  cafes  in  which  the  time  for  appealing  had  not  ex- 
pired, they  refolved, 

2.  That  thofe  cafes^  in  which  it  was  Jtill  competent  t9 
appeal  againjl  the  decrees^  during  that  fejjion  of  parlia^ 
ment^  were  within  the  fpirit  of  their  former  refolution. 
And  that  it  extended  not  only  to  the  judgments  of  the 
court  of  SeJJiortj  adding  claimants  to  the  rollj  but  likewifo 
to  thofe  expunging  perfons  from  the  roll. 

Pa.  358.  (C.)  Profecutions  were  inftituted  on 
the  part  of  the  petitioner,  Mr,  Cumming,  againft 
fome  of  the  voters  for  the  fitting  member  to  whom 
die  objeflion  was  made,  for  perjury,  in  taking  the 
oath  of  qualification.  Thefe  profecutions  were  pend- 
ing  in  the  high  Court  of  Judiciary,  at  the  time  of  this 
trial,  and  fome  preliminary  legal  queftions,  refpedling 
the  right  and  forms  of  the  proceeding,  had  been  al" 
ready  decided  there  in  favour  of  the  profecution,  and 
informations  were  ordered  to  be  lodged  againft  the 
voters.  The  trial  came  on,  aifter  the  determination 
of  the  eleAion,  and  the  defendants  were  acquitted. 
I  have  been  informed  that  the  jury  were  not  unani- 
mous ;  which,  the  reader  knows,  is  not  required  of 
them  by  the  law  of  Scotland. 

The  libel  charged,  "  that  the  pannel  falfely  and  wil- 
fully fwore  the  oath  prefcribed  by  flat.  7  Geo.  11.  ch. 
16.  although  he  well  knew  that  he  had  no  right  or 
title  to  the  lands  of  Coltfield  and  others,  and  that  the 
lame  did  not  belong  to  htsi,  nor  were  his  own  proper 

eftates 
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cftatc  i  and  that  his  pretended  right  thereto  was  no^ 
minal  £nd  fiititluuSy  created  for  the  purpofe  of  en- 
abling him  to  vote  for  a  niember  of  parliament;  and 
although  he  alfo  well  knew  that  the  faid  lands  wercy 
neither  iU  jure  nor  de  faSio^  in  his  poilef&on." 

The  printed  information  in  the  cafe  of  John  LawfoD 
(one  of,  the  voters  profecuted]  ftates,  that  in  the  pre* 
liminary  debate  upon  the  relevancy  of  the  libel,  "  die 
couiifel  for  the  pannel  were  called  upon  to  lay,  wlie« 
ther,  exclufive  of  trufts,  which  are  plainly  out  of 
the  quedion,  there  ever  was  known  in  Scotland,  any 
fpecics  of  nominal  and  fi£litious  qualification,  created 
or  referved  for  the  purpofe  of  intitling  to  vote  at  elec- 
tions, other  than  thofe  wadfets  of  fuperiority,  and 
tini'ubftantial  rights  of  fuperiority  above  defcribed? 
For  that  thefe  muft  neceflarily  have  been  the  fiSi- 
tious  qualifications  intended  to  be  checked,  unle& 
foniething  elfe  could  be  poiitted  out,  which  the  de- 
fcription  in  the  oath  fuitcd  more  exa£Uy.  But  that 
the  qucftion  did  not  receive  an  anlwer." 

The  fame  paper  flp.tcs  the  argument  in  defence 
for  the  pannel  to  have  been,  **  That  his  title  could 
not  be  accounted  nominal  and  fictitious,  created  or 
referved  in  him)  in  order  to  enable  him  to  vote  for  a 
member  to  fcrve  in  parliament,  bccaufe  he  really  bad 
ill  his  pcrfon  all  the  right  which  his  title-deeds  appa- 
rently conveyed,  without  being  fubjeft  to  any  back- 
bond, or  obligation  of  truft :  That  this  conftrudlioa 
of  the  (latule  had  been  fettled  by  repeated  judgments 
of  the  court  of  Seifion,  and  of  the  Iloufe  of  Lords  > 
and  that  many  perfons  of  moft  unexceptionable  cha- 
ndler, had  accordingly  taken  and  fubfcribed  the  oath, 

under 
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inder  circumftances  prcclfely  fimibr  to  thofe  of  the 
lannel." 

I  do  not  know  whether  this  defence  was  infifted 
ipon  afterwards  to  the  jury,  or  whether  it  may  have 
ed  to  the  defendant's  acquittal.  When  the  reafoning 
:ontained  in  the  Lord  Chancellor's  fpeeches,  fubjoined 
;o  this  cafe,  (hall  have  been  duly  confidered  in  Scot- 
and,  perhaps  there  will  be  no  further  occaHon  given 
or  a  profecution  of  the  fame  kind,  nor  for  the  iife  of 
uch  arguments  againft  it.  This,  at  leaft,  muft  be 
he  wifh  of  every  man  who  regards  the  honour  of  the 
aw»  and  integrity  in  fulfilling  its  decrees. 
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SINCE  the  determination  of  this  elcdiony  two 
Caufcs  of  great  importance  to  the  queftion  of  no- 
minal votes,  have  been  decided  in  the  Houfe  of  Lords, 
upon  appeal  from  the  court  of  SefEon.  In  both  of 
them,  the  Lord  Chancellor  took  occafion  to  difculs 
the  queftion  at  great  length.  I  have  been  enabled, 
by  the  favour  of  a  friend,  to  gratify  the  reailcr  with 
copies  of  his  Lordfhip's  fpecches  taken  in  fliort-hand, 
i^-hich  I  have  rcafon  to  think  correft.  They  makci 
moft  valuable  addition  to  the  law  of  elections,  not  only 
by  the  learning  contained  in  tliem,  but  likewife  br 
the  high  authority  tlicy  proceed  from  j  and  may  be 
particularly  ufcful  at  this  time* 

In  the  firft  of  thefc  caufcs,  the  Hon.  William  El- 
phinftone  appealed  againft  an  interlocutor,  pronounced 
march  i,  1787,  fuftaining  an  objeftion  to  his  inrollment 
as  a  freeholder  cf  the  county  of  Renfrew.  His  claim  was 
founded  upon  a  liferent  grant  of  fuperiority  of  landi 
f«ttled  upon  the  grantor  by  a  ftrift  entail^  with  the 
ufual  prohibitory,  irritant,  and  rcfolutivc  claufes  againft 
alienation.  Obje£lions  had  been  made  to  his  inroll- 
inent  at  the  Michaelmas  licad-court,  but  were  over- 
^  ruled 
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J  the  freeholders.  Thefe  objections  were  not 
I  upon  the  title's  being  nominal  and  fiftitious. 
Tinted  cafe  for  the  appellant  ftates.  That  th« 
int  to  the  court  of  Seflion  was  confined  to  the 
3ns,    which   had  been,  ftated  to  his  qualifica*- 

the  meetings  of  the  freeholders:  That  the 
were  perfcdUy  fatisfied,  ui)on  the  appellant's 
,  that  there  was  nothing  in  thofe  objections : 
Jgments  having  been  pronounced  in  othef  cafes, 

that  freehold  qualifications  conftituted  by  life- 
•ants  of  a  bare  fuperiority  or  lordfhip,  efpecially 
the  grantor  was  limited  from  alienatjng,  by  the 

of  an  entail,  were  not  legal,  the  refpondents 
:cd,  that  the  appellant's  qualification  being  con- 
I  in  that  manner,  it  was  liable  to  objeftion  as 
il  and  fiditious.  And  the  court  having  liftened 
t:  fuggeftion,  the  interlocutor  abovementioned 
onounced. 

i  appeal  was  heard  in  the  Houfe  of  Lords,  on 

'th  and  30th  of  april,  1787.     On  die  laft  of 

days,    the  Lord  Chancellor  fpoke  uppn.it  as 


My  Lords, 

5  great  importance  of  this  caufe,  and  its  general 
ice  to  the  laws  of  Scotland,  with  refpedt  to 
r  membej-s  to  parliament,  will  undoubte.^ly  in- 
:  to  every  degree  of  the  moft  anxious  attention, 

your  Lord(hips  can  poflibly  beftow  upon  it. 

5  manner  in  which  it  ftruck  my  mind,  laid  me 

no  fmall  difficulty  and   embairraffment,  whether 

old  enter  into  the  queftion  of  fraud  ih  this  cafe. 

B  b  2  .  It 
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It  ftrikes  the  mind  with  indignation,  that  where  « 
fraud  upon  the  law  has  been  actually  committed^  die 
court,  and  Judges  compofing  that  court,  fliouU  be 
the  only  perfons  in  the  country^  that  are  uncodoous 
of  the  fraud,  and  incapable  of  going  into  it,  and  con- 
fequently  not  able  to  decide  upon  it.  That  woold  be 
rendering  juftice  deficient,  and  embarraffing  the  court 
by  its  own  rules  of  decifion. 

Where  there  is  adual  fraud,  your  Lordfliipfi  wollid 
certainly  be  anxious  to  purfue  that  fraud,  with  aD  the 
diligence  and  eflFefl  it  can  poflibly  be  purfued  widi,  in 
order  to  do  juftice  in  the  matter.  When  I  ule  die 
word  fraudj  I  lie  under  the  neceffity  of  explaining  my- 
felf,  that  I  fpeak  of  fraud  purely  in  the  legal  feofe. 
It  happens,  that  by  the  laws  of  Scotland  and  this  coun* 
try,  and  perhaps  of  every  country  in  the  world,  diere 
is  a  great  number  of  things  that  are  called  frauds  ia 
law,  which  carry  along  with  them  np  degree  of  bifc- 
nefs  or  diflionour.  Therefore  I  hope  I  (hall  be  un- 
dcrftood  as  fpeaking  of  this  fubjed,  and  by  no  means 
conveying  the  flighted  imputation,  with  regard  to  the 
perfon  whofe  name  has  been  fo  often  mentioned,  and 
who  has  been  fpoken  of  in  very  high  terms,  in  thii 
caufe  ;  and  I  make  no  doubt  he  defcrves  to  be  fpoken 
of  in  the  higheft  terms,  as  a  man  of  honour.  I  have 
not  the  pleafure  to  know  him,  nor  Mr.  Stewart :  But 
it  would  be  extremely  hard,  when  one  is  ufing  phrafei 
of  this  fort,  that  they  Ihould  be  looked  ^upon  as  per- 
fonal.  When  I  fay,  that  this  is  a  prailice  to  difip- 
point  the  law  of  the  land,  and  in  that  way  confiitute 
a  fraud  upon  it,  that  is  my  true  meaning. 

Upon  the  other  hand,  I  fliould  be  extremely  forry 
to  proceed  by  any  rule}  in  the  difcovery  of  the  firaui 

which 
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1  would  be  (o  grofs,  and  fo  extenfive,  as  to  cut 

thofc  votes,  which  by  the  law  of  Scotland  un- 
edly  are  admiilible.  For  it  has  been  very  wdl 
''ed,  and  properly  argued  by  the  counfel  up- 
3di  fides,  that  your  Lordfhips  do  not  flt  here, 
r  this  caufe  as  a  houfe  of  Parliament ;  but  you 
re  as  a  court  of  Seffion  merely,  and  you  ought 
onounce  no  judgment  in  this  place,  but  that 
I  the  Lords  of  Seffion  ought  to  have  pronounced, 
c  court  below.  For  that  purpofe,  you  fhould 
ut  of  your  confideration  every  view  of  policy^ 

view  of  expedience ;  in  fhort,  every  circum- 
J  and  ingredient  whatever,  except  that  which  the 

of  the  law  prefcribes. 

confidering  this  cafe,  I  take  it  to  be  extremely 

that  by  the  law  of  Scotland,  the  eftate  which  \s 
ided  to  be  conveyed  in  thefe  deeds,  if  it  be  a  real 
,  taken  and  enjoyed  by -the  grantee  fairly  and 
fidfj   for  his  own  ufe  and  benefit,    does  give  a 

for  a  member  to  ferve  in  parliament.  By 
itient  law  of  Scotland,   as  your  Lordfhips  per- 

well  know,  every  vaflal  of  the  Crown,  every 
iy  properly  fpeaking,  appeared  in.  parliament ; 
lis  fub-feus  were,  in  antient  times,  not  regarded 

more  than  tacks  are  now.  He  reprefented  the 
5  land  ;  and  it  was  of  no  confequeoce  to  his  title 
ppearing  in  parliament,  how  much  of  the  bene* 
intereft  was  in  him.  Afterwards,  when  the  at- 
nce  of  the  lefTer  vaflals  or  barons  who  held  of 
urown,  was  difpenfed  with,  and  they  appeared 
by  their  reprefentatives,  thofe  who  voted  for  the 
Tentative,  voted  for  him  in  the  very  fame  right 
iie  fat  in  parliament  by.  Confcqucndy  the  right 
Bb3  %Q 
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to  vote  for  the  rcprefentative,  was  in  the  ffflme£iM 
tenant  of  the  Crown ;  let  thofe  who  bdd  under  \im 
enjoy  ever  fo  much,  or  ever  fo  little  of  the  beneicttl 
part  of  the  cftate. 

In  1 68 1,  when  the  mode  of  elcding  in  Scodanl 
came  to  be  fettled,  thofe  principles  were  eza6Uj  fid- 
lowed.  The  right  of  voting  viras  given,  either  to  the 
'  wad  fetter  of  a  Superiority,  or  to  the  liferemer  of  I 
Superiority ;  and  it  was  given  to  them  without  regard 
to  the  quantity  of  real  and  beneficial  intereft  which 
they  held  in  the  land. 

In  the  times  I  am  alluding  to,  certainly  the  ol^eft 
of  fitting  in  parliament,  (however  it  might  touch  die 
minds  of  individuals)  did  not  apply  to  them  in  the 
fame  way,  as  from  the  lapfe  of  time  and  change  of  cir- 
cumftances,  it  has  done  fmcc.  The  utmoft  point  • 
that  then  coulJ  ftrike  the  ambition  of  a  gentleman, 
was  the  honour  of  reprefeniing  a  confiderable  nunsber 
of  people,  in  the  country  in  which  he  liveds  and  of 
being  preferred  by  them  to  a  feat  in  parliament.  TTnt 
ambition  there  was  ;  but  it  did  not  go  the  length  of 
difpcniing  v*  ith  the  conftituents  paying  the  expences  of 
their  reprefcntativc.  From  the  time  of  the  aft  of 
1681,  to  this^  the  hrvv  lus  certainly  received  no  change 
whatever  :  Bccaufe,  though  a  great  many  afts  of  par- 
liament have  been  made,  for  fecuring  a  due  obfervancft 
of  the  law  as  then  made,  none  of  them  offer  to  malcc 
a  change  in  it  j  nor  by  conftrudion  can  be  undcrftooci 
to  have  made  a  change. 

Your  Lordfliips  uill  fee  what  the  law  was  in  i68l-f 
It  is  true.  Superiorities  gave  the  vote.     It  is  alfo  true^ 
that  svery  man  who  had  fuch  an  eftate,  had  a  vote. 
I  mean  this  in  contradiilindion  to  the  qualification^;^ 

which  -• 
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which  your  Lordfliips  know,  is  forty  (hillings  land  of 
old  extent,  holden  of  the  King,  or  400I.  of  valued 
rent.  But  no  one  pcrfon,  if  he  had  forty  or  five  hun-^ 
dred  fuch  eftates,  which  by  being  divided  into  fo  many 
parts,  would  have  given  fo  many  votes,  could,  while 
the  eftatc  was  jn  him,  be  intitled  to  any  inore'  than 
one  vote.  At  the  fame  time,  if  by  accident  the  eftate 
came  to  be  divided,  each  of  the  perfons  to  whom  it 
fell  in  that  manner,  would  have  a  right  of  voting. 

Hence  your  Lordfliips  fee,  there  are  two  points 
equally  deferving  your  attention,  as  a  court  of  juf- 
tice.  {I  am  not  confidering  now,  whether  po- 
litical power  fliould  be  in  proportion  to  the  extent  of 
property  ;  or  v/h ether  the  man  who  held  an  eftate  con- 
taining forty  or  five  hundred  votes,  fliould  have  them 
all.  That  is  not  our  bufmefs.  We  fit,  as  a  court  of 
juftice,  to  carry  the  law,  as  it  jftands,  into  execution.) 
There  are  two  points  in  the  law,  as  it  ftands,  which 
It  behoves  your  Lordfliips  anxioufly  to  fee  executed, 
as  far  as  the  rules  of  law  can  go.  The  one  is,  that 
every  perfon  who  has  an  eftate,  to  which  the  taw  has 
annexed  the  vote,  fliould  be  enabled  to  give  the  vote* 
The  fecond,  that  no  perfon  fliould  be  able  to  give  more 
dian  one  vote,  for  the  eftate  fo  abiding  in  him. 

It  Wis  argued,  but  little  infifted  on^  (nor  do  I  be- 
lieve it  was  capable  of  being  muchMnfifted  on)  that 
the  difference  of  times  between  x66i,  or  1681,  arid 
the  prefent  houf,  made  a  difference  in  the  right  6( 
voting :  That  becaufe,  at  that  time,  there  was  no 
fuch  praftice  as  that  of  ftripping  the  eftate  of  all  its 
beneficial  enjoyments,  and  afterwards  of  conveying 
out  the  mere  Superiority,  for  the  purpofe  of  fupplying 
VQtes ',  fo  it  could  not  then  be  in  contemplation,  to 
B  b  4  give 


376       APPENDIX    to  the 

give  the  right  of  voting  to  the  deicripcion  of  votes 
now  brought  to  the  bar.  I  confefs  my  opinion,  as  far 
as  that  goes,  is  clear,  that  by  the  a£t  of  i68x,  tbej 
meant  to  give  the  privilege  to  the  flighteft  eftate,  whidk 
upon  paper  could  be  drawn  forth,  within  the  letter  of 
the  ftatute.  So  that  if  a  man,  intitled  to  a  forty  (hillings 
land,  were  to  feu  it  out,  taxing  the  cafualties,  or  dis- 
charging them  in  any  other  mannec^  fo  as  to  reduce 
the  eftate  to  a  Superiority,  of  but  a  penny  value  yearlj^ 
I  take  it  to  have  been  the  intent  of  the  ftatute,  to 
give  to  that  eftate  a  vote.  If  the  cafe  were  fuppolable^ 
I  would  fay,  that  when  the  eftate  had  been  fo  ftript^ 
as  to  leave  no  a£tual  value  in  it  of  above  a  (hilling  a 
year,  the  perfon  having  fuch  an  eftate  would  be  intided 
to  vote. 

As  to  what  they  call  wadfecting,  your  Lordfliips 
know  perfedly  well,  that  it  is  the  conveyance  of  an 
eftate,  capable  of  being  enjoyed  as  long  as  it  is  not 
redeemed,  but  liable  to  be  redeemed,  upon  payment 
of  a  fum  fuppofed  to  be  advanced  upon  it.  And  if  the 
fum  advanced  had  been  only  twenty  (hillings ;  or  if  it 
had  been  ten  fliillings,  or  lower  down,  fo  low  as  a 
penny  Scots,  (imagining  the  cafe  of  fuch  a  wadfet  as 
that,  to  be  clear  of  any  fraudulent  purpofc)  my  opinion 
is,  that  wadfet  gives  tlic  right  of  voting.  I  will  put 
the  cafe,  if  poiljble,  even  ftronger  than  that — ^Iwill 
^uppofe  that  a  gentleman  of  eftate,  who  does  not  care 
a  farthing  for  cither  of  the  canditates,  or  for  polidcs, 
(hould  refort  to  the  opportunity  of  felling  the  Superi- 
orities of  it,  I  do  not  know  that  the  a(^  of  i6Si 
would  prevent  him  from  doing  fo,  by  the  means  of 
feuing  out  the  eftate,  and  then  fending  thofc  Superi- 
tri^tes  to  market^  in  order  to  be  purchafed  by  other 

perfons 
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perfons  for  their  own  benefit,  according  to  the  laws  of 
vaflalage. 

The  right  of  reprefentation  in  Scotland  has  moft 
lamentably   and   unfortunately   fallen   off  its   antient 
bails ;  infomuch,  that  the  whole  value  of  the  landed 
property  of  that  country  (fpeaking  largely  and  gene- 
rally about  it)  may  be  in  the  hands  of  thofe,  that  would 
have  no  concern  whatfoever  in  the  choice  of  the  re-   ' 
prefentatives  of  the  counties ;  which  might  be  placed 
in  the  hands  of  men,  who  have  no  earthly  eftates,  but 
fuch  as  I  have  been  defcribing.     That  certainly  was 
not  the  object  of  the  law.     But  if  it  be  a  political  ob« 
jcStj  and  an  honeft  objeiEl,  to  give  to  the  land  of  Scot-  ' 
land  its  due  weight  in  parliamentary  reprefentation,  I 
am  afraid  that  is  not  to  be  obtained  by  a  judgment  of 
any  court  of  law  ;  but  that  refort  muft  be  had  to  par- 
liament, to  cure  the  great  mifchief  that  has  happened 
to  the  conftitution  of  that  country,   as  well  as  other 
cowitries  :    Where  the  change  of  circumftances  has 
been  fuch,  that  (the  rule  and  order  of  government  not 
being  changed  conformably  to  it)  things  have  been 
turned  fo  abfolutely  round,    as  to  difappoint  ail  the 
good  fenfe  and  found  policy,  Upon  which  the  conftitu- 
tion  ftood  originally.     I  have  been  anxious  to  ftate 
this,  as  to  what  I  look  upon  to  be  the  right  of  voting 
in  Scotland.     I  am  afraid,  in  praSfice^  it  has  been  re- 
duced to  the  condition    of  a  burgage  tenure  here : 
And  when  I  mention  that  tenure,  it  may  be  neceffary 
to  make  fome  obfervations  upon  it. 

I  know  the  Houfe  of  Commons  is  a  competent 
court,  to  decide  upon  all  queftions  of  the  eledion  of 
its  own  members.  And  I  know  there  ftand  upon 
their  journals,  various  deciiionsV  fupporting  burgage 

tenures. 
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tenures,  which  I  do  not  mean  to  impeach,  or  throir 
the  fmaliell  reflection  upon  in  the  world.     There  is  i 
latitude  and  a  fovereign  power  that,  belongs  to  the 
Houfe  of  Commons :  Which   perhaps  ought  not  to 
tind  itfclf  by  thofe  narrow  rules,  a  court  of  jaftice 
ihould  go  by.     If  the  title  to  a  feat  in  parliament  had 
been,  in  England,  as  now  in  Scotland,  referred  to  the 
dccifion  of  a  court  of  juftice,  we  might  venture  to 
gucfs,  that  a  gentleman  could  not  have  been  at  liberty 
to  fend  his  ftcward  with  ten  or  a  dozen  parchments, 
to  be  diftributed  among  as  many  voters  round  a  green 
table,  and  then  picked  up,  after  the  elcdion  was  ofcr. 
I  bclitvc  that  could  not  have  h*:ppcned.     But  whether 
there  he,  or  net,  that  peculiarity  in  the  b\:rgage  tenures 
cf  England,  it  is  abundantly  ckar,  an  abufc  like  that 
does  not  cxiil  in  ihc  conftltution  of  Scotland.    It  i$ 
alfo  undoubtedly  clear,  by  the  ftatute  of  1 68 1,  and 
various  acls  of  parliament,  by  which  they  have  tried  to 
fccurc  it  againft:  fraud  fince  that  time,  that  how  flender 
focwr  the  bcnci'icial  intcrtfi:  maybe  that  is  taken  by 
tho  ccnvcyatice,  it  muft  be  taken  bofiafuU^  and  bethf 
al.'foliitc  property  of  the  perfon  pretending  to  property 
in  it ;  and  confcquently  if  there  be  any  means  of  im- 
peaching it  with  fraud,  thofc   means  arc  open  wiih 
refpcct  to  this  fpccies  of  burgage  tenure. 

There  was  a  great  deal  of  difpute  at  the  bar,  upon 
what  fhould  be  deemed  a  nominal  and  fiSlitious  vciCy 
created  or  referved  only  for  the  ptrpofe  of  giving  a  voU 
at  the  eleclion^  and  not  a  real  and  true  ejlate  in  the  grantee 
of  the  ejlate^  for  his  own  ufe  and  benefit  ohly^  and  for  tbi 
ufe  and  benefit  of  no  other  perfon.  1  fpeak  of  the  words 
of  the  oath ;  for  whether  the  wprds  of  the  oath  alter 
the  law  or  not,  (and  I  think  they  do  not  alter  it)  they 

arc 
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are  certainly  a  parliamentarjrj-ecognition  of  what  the 
law  was  at  that  time.  It  feems  therefore,  ur  rn  every 
queftion  of  riiat  fort,  that  arifes  before  the  court  of 
Seffion,  th&  fingle  point  for  them  to  try  is,  not  what 
is  the  extent  of  the  eftate,  but  whether  it  is  vetted  in 
the  grantee  bonafide^  and  is  a  true  and  real  ?ftatc  for 
his  own  ufe  and  benefit  only,  and  for  no  other  purpofe; 
»  For  if  the  jus  difponendi  remains  in  any  other  perfon, 
it  is  in  vain  that  the  parchment  conveys  the  right  to 
the  grantee.  For  the  real  ufe  of  the  eftate  remains 
in  another,  and  that  objedion  is  now  Competent. 

I  put  the  cafe  to  the  gentlemen  at  the  bar,  of  one 
fpecies  of  title  I  admit  to  be  a  gDcd  one :  It  is  the 
wadfet.  I  will  fuppofe  an  eftate,  of  fix-pence  a  year 
value,  were  mortgaged  for  ten  (hillings  at  5  per  cetit. 
intereft  j  and  that  twenty  or  thirty  p9unds  had  been 
paid  for  making  out  all  the  charters,  fafmcs,  and  other 
inftruments,  by  which  the  eftate  was  to  be  conveyed 
sway ;  and  that  the  queftion  was  to  arife  merely  upon 
the  ftate  of  that  tranfadlion  ;  "What  would  be  the  effeft 
of  it  ?  I  did  not  perceive  it  was  argued  a  momeftt,  but 
Aat  ex  facie  of  fuch  a  tranfaftion,  it  would  be  deemed 
an  intentional  evafion  of  the  law,  upon  the  part  of  the 
grantor  and  grantee. 

It  was  argued,  that  in  Scotland  trujl  could  only  be 
proved  by  writing  ;  and  confequently  there  could  be 
no  means  of  proving  that  the  grantor  retained  any 
intereft  whatever  in  the  eftate,  unlefs  it  were  fo  proved. 
I  do  not  know  df  any  propofition  that  appears  to  me 
fo  perfeftly  contrary,  not  only  to  the  common  and  re- 
ceived notions  of  law,  but  even  to  common  fenfe, 
jind  more  particularly  the  common  fenfe  requiHte  upon 
^he  prefcnc  occafion. 

By 
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By  the  nature  of  the  thing,  the  writings  muftbe  lU 
dear.  But  the  queftion  made  by  the  ftatute  ts»  wbetber 
thefe  writings  are  fincere,  as  well  as  dear.  Whether 
diey  convey  an  cftate  for  the  fole  ufe  of  the  grantee^ 
or  for  the  ufe  of  die  grantor.  It  is  iaid,  that  moft 
appear  out  of  the  writings  themfelves.  It  is  manifeft, 
the  queftion  is  a  queftion  of  fraud ;  and  till  I  beard  it 
argued  here,  I  never  heard  that  a  queftion  of  fraud 
was  not  to  be  made  out  by  parole  evidence,  proving 
fiich  hSts  as  infer  fraud.  In  the  cafe  of  fuch  a  wadfc^ 
my  idea  is,  that  it  would  be  a  fraudulent  vote,  thoi^ 
the  voter  had  taken  an  eftate  fufficient  (as  the  hw  cf 
Scotland  fays)  for  the  purpofe  of  voting.  But  as  he 
had  taken  it  in  fuch  circumftances,  as  fhewed  that  it 
was  not  calculated  to  fcrve  his  own  purpofeS)  therefore 
it  would  afford  pregnant  evidence  of  fraud. 

This  is  a  cafe,  where  there  is  2^  liferent  of  about  a 
{hilling  value  i  that  is,  it  is  abfolutely  nothing*  I  am 
fpcaking  of  the  appellant's  title.  But  if  even  fuch  an 
eftate  was  bought  out  and  out,  with  a  view,  not  to  the 
enjoyment  of  a  (hilling  a  year,  but  for  the  purpofe  of 
enjoying  the  franchife,  which  by  the  conftitution  of 
that  country  is  annexed  to  that  eftate  (provided  that 
is  diftindlly  and  clearly  done,)  I  fhould  apprehend  that 
eftate  would  convey  the  vote.  But  if  a  perfon  con* 
Veys  the  eftate  to  another,  who  inftead  of  paying  the 
purchafe  money,  and  inftead  of  paying  the  expence  of 
conveying  it,  holds  it  at  the  expence  of  the  grantor 
himfelf ;  and  more  particularly  fo,  if  he  holds  it  under 
an  honorary  engagement,  that  he  will  never  diftutb 
the  title  of  the  grantor,  (there  are  a  thouland  ways  i^ 
which  it  might  be  ftated)  in  that  cafe,  the  peribn  that 
holds  it,  would  be  thought  of  in  the  moft  reproachable 
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manner  in  the  world,  if  he  (hould  offer  to  interrupt 
the  title  of  the  grantor.  If  he  holds  it  under  an 
honorary  engagement,  the  moft  imperfect  in  point  of 
a<^ual  obligation,  in  my  opinion,  he  holds  it  fraudu- 
lently. The  right  of  ufing  it  is  not  in  reality  or  in 
{sL&  in  him.  Rumour  fays  that  in  this  and  that  county 
'  in  Scotland,  great  Lords  who  have  vaft  eftates,  fo  large 
^  even  to  divide  the  county  among  them,  have  taken 
upcMi  them  to  convey  the  Superiority  by  parcels  to  two 
or  three  hundred  different  perfons,  for  the  purpofe  of 
giving  them>  what  have  been  called,  confidential  votes* 
If  they  are  confidential,  I  ihould  have  no  difficulty  in 
faying  what  I  think  of  them,  namely,  that  they  are  no 
votes  at  all.  Becaufe  from  the  very  haoment  a  man 
holds  the  eftate,  with  any  degre^  of  confidence,  ther^ 
is  a  want  of  a  legal  and  complete  right. 

I  am  glad  it  has  occurred  to  me  to  mention  it  now, 
becaufe  it  is  a  matter  very  important  for  your  Lord- 
fliips'  confideration  ;  that  if  thofe  eftates,  by  ariy  of  the 
confidential  holders  were  to  be  withheld  from  the 
family  that  granted  them,  that  family  has  no  way  what- 
foever  to  get  them  back  again.  No  proofs  of  con- 
fidence would  enable  them  to  get  them  back.  They 
would  be  obliged  to  prove  a  fraudulent  conveyance, 
and  the  law  would  not  permit  a  man  to  plead  againft 
his  own  fraud.  The  eftate  therefore  could  not  be 
drawn  back  by  the  grantor,  upon  the  plea  of  fraudu- 
lent confidence  :  And  yet  it  is  not  held  by  the  grantee 
legally.  I  dp  not  care  for  pointing  out  by  what  means, 
but  this  information  has  been  conveyed  to  me  in  fuch 
a  form,  that  I  verily  believe  it  will  not  be  long,  before 
your  Lordfhips  will  hear  of  difputes  to  a  great  amount, 
turning  upon  this  ground.    It  happened  not  a  great 

while 


3ii       APPENDIX    TO  THE 

while  ago,  that  the  eilate  of  no  inconfiderable  iamilj 
was  thus  granted  out ;  and  the  gentleman  did  not  duidL 
tiitnfelf  at  liberty  to  avail  himfeli  of  it.  He  was  pre- 
vailed upon  not  to  do  it :  But  if  he  had  thought  proper, 
he  might  have  availed  himfelf  of  it,  and  have  kept 
the  eftate. 

This  brings  me  to  the  confidcration  of  the  vote  now 
in  quedion.  The  h&  feems  to  be  admitted  to  a  cer< 
t«in  extent.  I  wi(h  it  had  been  more  fully  (o.  This 
eftate  of  Mr.  Stewart's,  is  an  eftate  held  under  the 
ftrideft  entail  known  by  the  law  of  Scotland.  He 
was  under  the  neceffity,  in  the  firft  place,  to  violatt 
the  conditions  of  that  entail,  by  making  the  fubinfeu* 
dation  to  a  perfon  in  confidence.  I  hope  he  knowi 
whom  to  truft.  How  he  is  to  get  back  that  eftate,  ii 
more  than  I  know.  After  he  had  made  that  fubinfeu- 
dation,  he  conveys  the  Superiority  to  Mr.  Elphinftone, 
and  feveral  other  pcrfons.  Thofe  conveyances  were 
alfo  breaches  of  the  entail,  to  which  the  heirs  of  entail 
were  not  bound  to  confent.  And  if  an  heir  of  entail, 
after  he  had  come  into  fuch  an  agreement,  fbould  think 
fit  to  refile,  there  would  be  nothing  to  ftop  the  decla- 
rator. You  cannot  aliedge  your  own  fraud  to  ftop  a 
declarator,  at  the  inftance  of  another.  Mr.  Elphin- 
ftone is  fuppofed  to  have  taken  this  eftate,  fubjed 
to  be  called  back  in  this  manner,  by  the^heir  of 
entail.  It  is  gravely  alledged,  upon  the  part  of  the 
appellant,  and  it  is  certainly  true,  nobody  can  challenge 
the  eftate  but  the  heir  of  entail.  -  If  he  was  to  chal- 
lenge it,  he  could  get  back  the  eftate.  But  till  that 
is  done,  the  eftate  does  remain,  in  the  cftimation  of 
law,  the  eftate  of  the  voter.  But  the  queftion  is  no^ 
whcthcir  it  is  in  the  eftimatioA  of  law  the  eftate  of  the 
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ter ;  but  whether  according  tp  the  tenor  of  the 
infaclion,  a  court  of  juftice  can  or  cannot  difcovcr, 
at  this  is  a  fpecics  of  edate,  which  Mr.  Elphinftone 
>uld  not  have  taken  upon  his  own  account,  or  upon 
y  account  but  that  of  tiic  grantor's  requell. 
If  you  were  to  lay  it  down  as  a  rule  in  the  cafe^ 
at  provided  he  had  paid  ten  guineas  for  the  eilatc, 
id  20 1.  or  30 1.  for  the  conveyance  of  it,  that  fliould, 
eve  it  a  bona  fide  eflate,  ypu  would  decide  upon  one 
■  the  obje(2ions,  but  not  upon  the  other;  and  lay 
>wn  a  general  rule,  which  I  certainly  do  not.  I  am 
>t  laying  A)wn  a  rule  of  law  ;  I  am  not  laying  down 
rule  of  evidence  ;  I  am  not  laying  down  a  rule  of 
'cfumption  ;  nor  in  fhort  any  one  rule  by  which  the 
>urt  can  be  afterwards  bound.  It  mud  be  upon  the 
sneral  flate  of  the  tranfa£iion,  that  the  court  may 
y\\^&  that  the  eftate,  inflead  of  being  intended  to  be 
fed  or  difpofcd  of  by  the  grantee,  was  intended  between 
icm  to  be  at  the  ufe  and  difpofition  of  the  grantor. 
ind  whenever  a  cafe  affords  circumftances  fufficient, 
Lirly  and  roundly  to  raife  that  prefumptipn  in  an  un- 
nfwerable  degree ;  or  to  raife  it  in  a  degree  which 
le  party  himfclf  cannot  anfw^er ;  in  fuch  a  cafe  as 
lat,  the  vote  muft  be  held  to  be  void. 

Some  cafes  have  been  quoted,  as  decided  by  your 
x>rdfhips,  in  which  it  is  fuppofed  to  have  been  laid 
own  as  a  rule,  that  the  party  himfelf  could  not  be 
xamined,  as  to  the  bond  fide  manner  in  which  he  held 
be  eftatc.  Cafes  were  adduced  which  prima  facie  go 
3ine  way  towards  affording  an  inference,  that  fuch 
/ere  the  ideas  in  your  Lordfhips  minds,  at  the  time  of 
he  decifions  mentioned.  I  beg  in  the  firft  place  to 
courk,  that  you  have  laid  down  no  fuch  rule  by  any. 
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decifion.     Confequently  when  thefe  cafes  come  to  he 
argued,  if  ever  they  fhould  again,  the  queftion  wiH 
not  be,  whether  it  is  abfolutely  true,  that  no  man  can 
be  examined,  that  has  once  taken  the  freeholders  oadu 
Many  of  them  do  not  chufe  to  do  it ;  and  I  do  not 
wonder  at  it.     For  though  no  difgrace  or  baieoeft 
coiild  be  imputed  to  the  making  a  vote  of  this  fort,  it 
cuts  a  little  clofer,  when  the  voter  comes  to  take  the 
oath.     I  do  not  wonder  that  a  man  of  honour  Ihould 
fay,  as  was  faid  at  the  bar,  that  he  took  this  eftate  as 
a  real  and  true  eftate,   for  his  own  ufe  and  benefit 
only,  and  not  another's.     But  I  doubt  whether  in  this 
cafe,  Mr.  Elphinftone  would  have  fwom   fo  in  the 
terms  of  this  oath.     I  am  fure  he  would  not,  if  be 
had  felt  in  his  own  mind  any  honorary   obligationi 
even  though  not  a  legal  one,  to  ufe  or  to  difpofe  of 
the  eftate*  at  the  requifition  of  the  grantor.     If  your 
Lordfliips  will  caft  your  eyes  over  the  ftatute,  you  will 
find  that  the  whole  fcope  and  objeft  of  the  oath  was, 
that  the  court  of  freeholders  (who  have  not  the  means 
of  a  long  examination,  and  cannot  purfue  the  cafe  as 
a  court  of  jufticc  would,  and  are  to  purfue  it  by  fuch 
Ihort  means  as  they  have  in  their  power)  may  have 
reference  to  the  oath  of  the  party.     Are  there  words 
in  the  ftatute,   that  can  prevent  the  court  of  Seffion 
from  going  further,  in  fuch  a  cafe  as  this  ?  If  there  are 
any  fuch,  it  is  more  than  I  yet  know,  or  am  inclined 
to  agree  to,  unlefs  I  find  that  the  cafes,  taken  alto- 
gether, do  abfolutely  fix  that  fenfe  upon  me,  by  die 
authority  and  reafons  of  them.     It  is  every  day's  ex- 
perience in  every  court  of  juftice,  and  there  is  no 
reafon  for  the  contrary,  that  where  a  man  is  giving 
teftimony  upon  an  eftate,  or  other  intereft  which  has 
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been  drawn  into  queftion,  he  may  be  again  examined, 
after  laking  an  oath.  A  cafe  occurs  to  my  mind  upon 
a  policy  of  infurance.  A  great  number  of  under- 
Ifinriters  may  have  actions  brought  againft  them,  upon 
Ae  terms  of  the  agreement.  It  would  be  ftrange  if 
the  broker  or  other  witnefs  examined  in  the  firft  caufe, 
CGuld  never  be  examined  again.  It  would  be  extra-^ 
ordinary  if  he  could  fay,  "  I  have  been  fworn  in  a 
caufe  already  ;  you  cannot  examine  me  again."  In 
the  court  of  Chancery  there  is  no  fuch  rule.  A  per- 
ibn's  being  fworn  in  one  caufe,  will  not  ^^revent  his 
being  examined  in  another.  It  appears  to  be  impof- 
fible,  that  fuch  a  maxim  (hould  have  been  eftabliChed. 
I  do  not  fee  upon  what  ground,  it  would  have  been 
neceiTary  to  the  decifion  of  the  cafes  alluded  to;  nor 
upon  what  ground  it  is  poflible  to  declare,  that  a  man 
muft  not  be  examined,  in  what  they  call  a  judicial 
examination,  becaufe  he  has  once  before  taken  the 
freeholder's  oath.  I  am  inclined  to  believe,  if  they 
examine  accurately  thofe  cafes,  they  will  find  that  the 
obje£lion  was  to  the  form  of  particular  interrogatories, 
and  not  td  be  bottomed  upon  this  principle,  that  a 
man  who  has  been  examined  once  can  be  examined 
no  more. 

My  Lords,  this  cafe  comes  before  your  Lord/hips 
under  particular  circumftances.  A  great  many  fuch 
cafes  were  under  the  view  of  the  court  of  Seilion,  at 
the  fame  time.  In  fomc  of  them,  evidence  was  given, 
and  they  were  argued  in  the  court  of  Seflion  at  large. 
But  this  was  argued  ore  tenus^  without  evidence  or 
fafts  ftated  in  writing.  Without  a  diftinft  view  of 
the  evidence  that  was  given  in  the  caufe,  particularly 
where  it  is  attended  with  fuch  doubts  and  nicety  as 
*      Vol.  m.  Cc'  this, 
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this,  I  (hould  be  extremely  foriy  to  be  forced  o&  to  < 
decifion,  where  every  article,  and  every  circumfiincc 
of  it  was  not  fo  perfectly  before  the  court  as  it  oog^t 
to  be,  in  order  to  found  the  judgment,  whifrh  your 
Lordfhips  ought  to  pronounce  upon  it.  No  cafe  can 
come  before  this  houfe,  where  the  utmoft  anxietj 
(hould  not  be  ufed,  to  adhere  dofely  to  the  niles  of 
law.  And  if  there  be  a  cafe  diftinguUhabie  from 
another,  in  that  particular,  I  fhould  lay  this  is  on^ 
which  by  the  peculiar  conftitution  of  the  kingdom  of 
Scotland,  the  court  below  ought  to  judge  of  with  die 
utmoft  attention  :  As  the  right  to  a  feat  in  parliamenC 
may  depend  upon  it ;  and  upon  account  of  the  grert; 
and  momentous  concern  which  is  involved  ia  it. 
Therefore  I  will  not  propofe  more  to  your  Lordfiiipii 
than  to  remit  this  back  to  the  court  of  Seifion,  with 
a  view  that  they  (hall  proceed  to  the  examination  of 
all  the  points  in  it ;  that  their  deciiion  may  be  fbundel 
upon  the  evidence,  ftated  amply  and  dectfively  before 
them,  and  that  they  ihould  decide  what  fteps  ought  to 
be  taken  in  the  matter." 

As  foon  as  his  Lordfhip  had  concluded.  Lord  Lough- 
borough rofe,  and  expreffed  his  perfect  concurrence 
1^'ith  the  dodrine  delivered  in  the  foregoing  fpcech,  and 
his  allent  to  the  motion  with  which  it  concluded: 
AVhcrcupon  the  qucftion  was  put  upon  it,  and  carried, 

Thk  second  caufc  upon  tliis  fubjecl,  arofe  upon  an 
objcdlion  to  the  inrollment  of  Sir  John  M'Pherfonas 
a  freeholder  of  Aberdeenfhire  ;  for  whom  (at  that 
time  abroad)  a  claim  was  entered,  previous  to  the 
Michaelmas  Head-cgurt  in  1788.     His  title  was  a 
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dirpofitibn  in  liferent  of  a  Superiority,  from  the  Duke 
of  Gordon,  executed  in  1786.  The  claim  was  ob- 
jeded  to,  as  nominal  and  ficlitious  ;  but  the  majority 
of  freeholders  prcfent  voted  for  admitting  him  to  the 
folL  Hereupon  the  objecting  freeholders  complained 
to  the  court  of  Seilion,  in  (upport  of  the  objecUon  ; 
and  infifted  that  Sir  J.  M^Pherfon  fhould  anfwer  certain 
interrogatories,  tending  to  eftablifli  it.  The  refpon* 
dent  by  his  anfwer  contended,  firft  that  he  was  not 
bound  to  anfwer  the  queftions,  for  the  purpofe  to 
which  they  pointed :  And  fecondly,  that  there  was 
nothing  in  the  fads  alledged,  even  if  admitted  by  him, 
by  which  the  objeftion  to  his  inrollmcnt  could  be 
fupported.  The  court  by  their  judgment  pronounced 
march  loth,  1789,  found  it  incompetent  to  put  the 
propoTed  quefti<>ns  to  him,  repelled  the  objeflion,  and 
difinifled  the  complaint.  From  this  interlocutor,  the 
complainers  appealed  to  the  Houfe  of  Lords.  The 
appeal  was  heard  there  on  the  15th,  i6th  and  19th  of 
april,  1790.  On  the  laft  of  which  days,  after  the  counfel 
had  iiniihed,  the  Lord  Chancellor  fpoke  as  follows : 

*'  My  Lords, 
^  I  doubt  not  that  the  queflion  in  this  caufe  has 
created  a  confiderable  degree  of  anxiety,  with  regard 
to  the  particular  interefts  to  which  the  determination 
may  apply  in  its  confequences.  I  ftand  in  a  fituation 
pcrfcftly  clear  of  all  that  anxiety ;  having  no  property 
or  intereft  whatever,  in  that  part  of  the  country  from 
whence  the  queftion  comes.  If  I  could  poflibly  en- 
tertain a  wifti  upon  the  fubjeft,  it  muft  be  to  fupport 
the  decifion. 

Cc2  Tha, 
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The  only  queftion  before  us,  is.  What  is  diekw 
of  Scotland  upon  the  point  ?  Not  what  it  ought  tobe« 
If  the  conftitution  of  that  country  is  fo  far  fallen  off 
its  bafis,  that  inftead  of  rcprefentatives  chofen  by  the 
real  and  efFcclual  landed  property,  they  are  to  be 
chofen  by  what  is  almoft  lefs  than  a  fhadow,  this  is 
not  the  place  to  (hew  zeal  for  its  reftoration.  If  it 
can  be  maintained,  as  it  has  been  at  the  bar,  that  the 
counties  of  Scotland  may  be  reprcfented  as  Old  Sanun 
is,  it  is  not  the  province  of  the  Houfe  to  £iy,,it  flttU 
not  be  fo  reprefented.  On  the  contrary,  it  is  die 
duty  of  the  Houfe,  in  its  judicative  capacity,  to  de- 
clare that  to  be  the  true  rcprefcntation. 

The  prefcnt  queftion  does  not  go  upon  the  very 
fame  points,  with  what  occurred  in  the  cafes  fo  often 
quoted,  and  faid  to  be  fettled  by  decifions  of  this 
Houfe.  Though  I  am  ready  to  declare,  that  I  do  not 
feel  the  fame  degree  of  concurrence  with  thofe  de- 
cifions, which  I  have  been  fenfible  of  in  moft  of  the 
other  decifions,  which  the  Houfe  has  come  to,  upon 
the  advice  of  a  great  and  eminent  perfon.  Yet  I 
fhould  certainly  have  been  much  difinclined  toefbbliih 
a  contrary  principle.  I  do  not  mean  to  (ay,  that  if 
the  very  fame  queftion  (hould  come  again  before  the 
Houfe,  I  (hould  look  upon  them  to  be  fo  decided,  as 
to  make  it  unfit  for  your  Lordfhips  to  reconfidex  them. 

Where  a  queftion  has  been  decided  in  the  laft  refort, 
and  all  the  arguments  upon  it  fully  ftated,  and  another 
precifely   fimilar  occurs,    it  will  require  much  con— 
fideration  before  your  Lordfhips  agree  to  decide  dif^ 
fcrently.     But  it  is  impoflible  to  lay  it  down  as  a  rul^ 
that  a  judgment  in  the  laft  refort  (hall  change  the  law 
though  it  binds  the  particular  cafe,  no  doubt,  irrevc^ 

cabl^ 
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cably.  It  were  an  abfurd  propofition  to  ftate,  that 
even  in  the  laft  refort,  there  is  infellibility.  If  it  were 
fuppofable,  that  the  Houfe  fliou]d  decide,  that  a  grant 
to  a  man  and  his  heirs,  did  not  pafs  a  fee  {imp]e,  it 
would  be  abfolutcly  ncceflary,  upon  the  next  occur- 
rence of  fuch  a  cafe,  to  reverfc  the  principle.  And 
I  cannot  avoid  faying,  that  it  is  piteous  to  fee  the 
learned  judges  of  Scotland,  (as  I  obferve  in  the  notes 
pf  what  they  faid  in  the  prefent  caufe)  lamenting  that 
thofe  decifions  were  made,  becaufe  contrary  to  what 
they  conceive  to  be  the  law,  and  yet  confidering 
themfelves  as  bound  by  thefe  decifions. 

Your  Lordfhips  know  that  a  jurifdiclion  has  been 
given  to  the  court  of  SefSon,  in  matters  of  cleftion, 
to  prevent  the  uncertainty  which  muft  have  arifen 
from  decifions  in  the  Houfe  of  Commons.  It  has  been 
confidered  as  one  of  the  greateft  advantages  that 
country  could  boaft  of,  that  the  right  of  eledion  could 
be.  made  clear  to  the  very  conclufion,  by  a  difcuffion 
before  the  fupreme  court  of  Juftice  in  that  countr}\ 
The  prefent  caufe  has  arifen  under  that  jurifdidion,  and 
your  Lordftiips  are  to  determine,  whether  the  court 
has  decided  rightly,  according  to  the  law  of  eleilions 
for  Scotland. 

The  queftion  is,  whether  a  real,  fubftantial,  bona 
fide  eftate  has  been  gained  by  the  perfon  put  upon  the 
roll.  For  an  eftate  may  ftand  well  upon  parchment^ 
which  is  not  found  at  bottom  :  And  I  need  not  furely 
ftate  to  your  Lordftiips,  that  it  is  no  part  of  the  law 
Scotland,  That  a  man  fliall  have  as  many  votes  as 
the  extent  and  value  of  his  property  would  go  to,  if 
divided.  That  is  not  contended  for  on  any  hand. 
Therefore  all  pretences  that  men  of  great  fortune 
Cc  3  jQiould 
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(hould  have  great  weight,  in  the  reprefentation  of  tfait 
country,  fall  to  the  ground.   It  is  cLcarv^hat  the  policy 
of  the  law  does  not  mean  to  give  to  any  man,  Itt  his 
fortune  be  what  it  will,  more  than  one  vote.     The 
ad  i68i  introduces  no  new  qualification,   but  only 
defines  what  is  the  real  eftate  in  land,  which  {hall  ia- 
title  a  perfon  to  vote.     I  need  not  mention  the  par* 
ticular  eftates  enumerated  in  the  ftatute,   but  only 
obferve,  That  it  requires  the  being  publicly  infifi  and 
in  pojjijjion^ — What  is  the  true  meaning  of  thofe  words  f 
The  unbiaflfed  judgment  of  any  individual  may  be 
fufFered  to  explain  them.     The  common  lan^guage  we 
have  heard  fo  often,  as  applied  to  the  oaths  which 
eledors  muft  take,  calling  them  the  oaths  of  truft  and 
fojfejfton^  is  nearly  fufficient  to  {hew  what  the  idea  of 
the  country  is,  as  to  being  poiTefled.     All  the  terms 
fet  forth  in  thefe  oaths  are  ingredients  to  prove,  whether 
perfons  are  or  are  not  in  a£lual  poiTeffion. 

Thr-aft  of  the  lath  of  Queen  Anne  recites,  that 
an  abufe  prevailed,  of  perfons  getting  into  the  apparent 
pofTcfTion  of  lands,  upon  conveyances  granted  in  truft^ 
to  create  and  multiply  votes,  contrary  to  the  true  in- 
tent and  meani.ng  of  the  former  a£ts.  And  among 
other  provifions  to  remedy  this,  it  dire<^$  that  the 
perfons  upon  the  roll  {hall  take  an  oath,  in  the  terms 
there  mentioned.  This  a<St  is  worth  attention,  as  the 
principal  part  of  the  prefent  difpute  hinges  upon  it.  It 
has  been  contended,  that  if  the  perfon  fwears,  that  he 
is  not  in  the  circumftances  {lated  in  the  oath,  he  {hall 
have  a  right  to  vote  ;  and  that  you  {hall  prove  that  he 
is  in  thofe  circumilances,  only  by  his  rcfuial  to  take 
the  oath,  and  in  no  other  way  whatfocver.  And  your 
Lordibips  have  been  told  very  feiioufly^  that  this  is  the 

moft 
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moft  cfFeSual  way  of  preventing  the  frauds,  which  the 
a£t  meant  to  dete£t  and  avoid. 

There  can  be  no  better  method  of  conftruing  this 
ad,  than  by  confidering  if  this  be  really  the  moft 
efficient  mode.  If  you  fuppofe  the  oath  accumulative, 
there  is  no  doubt  in  tl),e  world.  It  is  additional  to 
the  fecurities  that  exifted  before,  and  which  will  exift 
after  the  oath  is  given  ;  and  therefore  the  oath  does 
tend,  in  a  certain  degree,  to  purge  the  roll  oiF  thofe 
that  ought  not  to  be  upon  it.  But  if  you  fuppofe  it  a 
commutation ;  that  is,  that  inftead  of  being  at  liberty 
to  proceed  againft  them  any  other  way,  you  (hall  have 
the  benefit  of  putting  this  oath,  there  could  not  be  a 
worfe  bargain.  In  that  way  all  who  are  content  to 
take  an  oath,  though  falfe,  (hall  be  admitted  ;  and 
thofe  who  fcriiple  to  take  a  falfe  oath,  fliall  be  reje61ed. 
Your  Lord(hips  will  recoiled  further,  that  this  ftatute 
relates  to  voting  at  eleSiions  only  \  and  it  declares  that 
notwithftanding  fuch  oath  taken,  other  objections  may 
be  made :  And  therefore  to  draw  an  argument  from 
it,  to  the  cafe  of  coming  on  the  roily  is  wrong.  That 
is  not  within  the  view  or  objeft  of  the  ftatute,  by  any 
conftrudion. 

The  aft  of  the  7th  Geo.  lid.  did  no  more  than  alter 
the  form  of  the  oath.  By  the  oath  in  that  ftatute,  the 
taker  is  obliged  to  fwear  he  had  given  no  promife, 
obligation,  &c.  except  what  appears  from  the  face  of 
the  title  deeds  claimed  upon.  Now  fuppofe  there  was 
an  engagement  to  reconvey,  indorfed  upon  the  con- 
veyance, the  claimant  might  fafely  take  the  oath  ;  but 
will  it  be  argued,  that  that  would  not  afFord  an  ob- 
*  jedion  to  his  qualification,  and  that  the  circumftance 
of  his  having  come  under  fuch  an  engagement,  could 
C  c  4  '  be 
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be  proved  only  by  putting  the  oath  ?  A  vaft  dcil  of 
contufion  has  been  introUuced  into  the  argument,  by 
not  obfcrving  what  the  oath  applies  to,  and  what  it 
does  net  apply  to.  This  is  a  qucftion  upon  the  tide 
of  Sir  John  M^Phcrfon  to  be  admitted  upon  the  roH. 
So.vo  nobl  LoiuS  have  obferved,  that  he  is  inrolkd. 
It  is  tru::,  he  was  inrollcd  ;  and  it  is  eafy  to  fee,  that 
if  there  happened  to  be  a  majority  of  freeholders  of 
the  fame  dc.cripti oh  with  himfcif,  he  would  be  inrollcd. 
But  that  is  the  nufchicf  the  law  was  calculated  to 
redrefs,  by  the  application  to  the  court  of  Seffion; 
and  therefore  your  LorJihips  arc  determining  ihecauie^ 
exactly  as  if  he  had  not  been  put  on  the  roll.  You 
are  trying  whether  he  ought  to  have  been  inrollcd. 

Now  let  us  Lc  a  little,  what  the  policy  of  the  law 
of  Scotland,  as  it  flan  J  s  upon  thefeacts  of  parliament, 
is  with  regard  to  that  lubjc*!!.  In  the  year  i68l  it 
was  provided,  that  tiierefhojld  be  a  roil  of  freeholders 
made  up,  net  only  at  the  eleclion  of  members  of  par- 
liament, but  at  cp.ch  of  the  Michaelmas  courts,  to  pro- 
vide a^rainft  fach  j-nrtiditics  us  thofc  political  aflemblies 
were  too  mucli  liable  to,  in  their  own  natures,  and  to 
prevent  the  ii:^ii:rnc!!t's  rcfting  even  upon  the  parlia- 
ment of  Scutl.'.nJ.  The  policy  of  the  act  was  to  give 
the  frv.'eh(.Idci.N  the  original  right  of  deciding,  upon 
the  tiilcs  of  thi)fc  who  were  to  vote  ;  and  it  was  pro- 
vided that  unlels  an  objedtion  was  made  at  the  time, 
no  objection  fbould  be  made  afterwards  ;  and  as  ftr 
as  the  cledlion  was  thought  of,  it  was  meant  to  make 
the  parliament  a  court  of  appeal,  'l^he  freeholders 
were  firift  to  determine,  and  the  parliament  afterwards  i 
and  1*0  it  llcod  for  a  coniid'/rable  time.  It  has  been 
faid,  that  from  the  year  1&81  tp  1743  (the  date  of  llat. 
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16  Geo.  lid.)  if  the  freeholders  had  put  an  improper 
perfon  upon  the  roll,  without  an  objection  ftated  againft 
him  at  the  time,  there  was  no  way  of  correfting  the 
abufe.  With  fubmiffion  to  that  opinion,  I  doubt  it, 
I  take  it,  that  even  independently  of  the  aft  168 r, 
the  general  jurifdiftion  of  the  court  of  Seffion  would 
have  enabled  them,  not  in  afummary  way,  as  provided 
by  the  i6th  Geo.  II.  but  in  the  ordinary  courfe  of  their 
jurifdiftion,  to  have  reformed  fuch  abufe.  I  take  it 
to  have  been  fo  determined  in  regard  to  boroughs, 
where  relief  has  been  got  from  the  ordinary  jurifdiftion 
of  the  court  of  Seiaon.  But  the  i6th  Geo.  IIJ.  gives 
a  fummary  jurifdiftion  upon  this  fubjcft.  How  docs 
the  fummary  jurifdiftion  apply?  Not  to  the  right  of 
eleftion.  The  court  of  Seflion  has  no  fummary 
jurifdiftion  as  to  that.  I  do  not  fay,  never  had  ;  for 
the  aft  of  1 68 1  gave  it  exprefsly.  But  from  the  time 
of  the  Union,  to  the  i6th  Geo.  Ild.  the  court  of 
Seffion  had  no  jurifdiftion  to  try  the  right  of  eleftion. 
That  muft  and  could  have  been  tried  by  the  Houfe  of 
Commons  only.  The  i6th  Geo.  Ild.  has  been  thought 
by  fome,  to  have  intended  vefting  the  whde  of  tiie 
jurifdiftion  in  the  court  of  SefTion  ;  and  I  confefs  for 
myfelf,  I  find  it  a  very  difficult  matter  to  invent  or 
ftate  a  cafe,  where  the  Houfe  of  Commons  can  pro- 
perly interpofc,  with  regard  to  a  perfon's  title  to  be  on 
the  roll.  Becaufe  if  the  Itatute  16th  Geo.  lid.  gave 
the  court  of  Seflion  an  authority  over  the  roii,  ni  all 
the  extent  of  making  up  that  rojJ,  I  find  it  a  diilicult 
matter  to  fuppofe  a  point  of  objeftion,  that  does  not 
fome  within  the  range  of  that  authority.  I  have 
always  heard  learned  perfons  from  Scotland,  whom  I 
l^ve  cpnverfed  with,  fpeak  with  fome  degree  of  horror, 

of 
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of  the  Houfe  of  Commons  interpofing ;  and  I  ahrayt 
thought  they  looked  upon  themfelves  as  fecure,  upon 
the  idea  that  the  Houfe  of  Commons  would  not  do  it. 
But  fiill  in  refped  to  this  argument  it  has  litde  efic&i 
for  this  is  a  queftion  not  upon  the  right  of  voting  it 
eledions,  but  upon  the  right  of  ftandin|r  upon  die 
roll. 

Now  let  us  confider  how  the  oath,  provided  by  the 
ftatutc  of  Queen  Anne,  could  poflibly  apply  to  diii 
cafe.  And  I  refer  myfelf  to  that  oath,  chiefly  for  tk 
purpofe  of  (hewing,  that  it  has  abfolutely  nothiif  t» 
do  with  the  fubje£l  matter  of  the  prefent  diipute;  i.e. 
whether  a  man  Oiould  ftand  upon  the  roll  or  not.  For 
as  the  oath  of  the  12th  of  Anne  was,  it  could  nothsvt 
been  put  to  him,  but  at  the  eledion  of  members  to 
ferve  in  parliament.  He  was  at  liberty  to  ftand  upoo 
the  roll,  and  to  vote  for  others  ftandrng  upon  the  roll; 
and  he  could  have  gone  on  for  feven  years  together, 
adjufting  the  roll  from  Michaelmas  to  Michaelmas  ac* 
cording  to  his  own  judgment,  and  there  was  no  way 
of  putting  the  oath  to  him.  Thus  it  flood  till  the  Tth 
of  Geo.  II.  twenty  years.  If  it  be  clear,  that  the  oath 
adminiftered  by  virtue  of  the  12th  of  Queen  Anne, 
had  no  relation  to  flanding  upon  the  roll,  but  merely 
to  the  election,  how  was  it  poffiblc  the  parliament  at 
that  time  (hould  have  thought,  that  the  oath  fo  to  be 
taken,  could  poflibly  afford  the  leaft  degree  of  fccurity 
to  the  intereft  of  the  freeholders,  that  they  (hould  not 
have  perfons  put  upon  the  roll  to  depreciate  dieir 
votes  ?  How  could  they  fuppofe  or  conceive,  that  an 
oath  fo  inapplicable,  could  produce  the  leaft  efFed  to 
that  end  ?  Under  the  ftatute  of  Anne,  a  period  re- 
futing the  oath  could  not  vote  in  fleAions.    Yet  h« 
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ght  remain  upon  the  rollj    and  if  twenty  others 
>uld  daim^  hewould  have  had  a  voice  in  putting 
;m  upon  the  roll.     The  counfel  therefore  Ihift  their 
3und  to  the  7th  Geo.  11.  but  that  vi^ill  not  help 
:m ;  for  that  z€t  contains  no  new  enaftment.     It 
merely  a  corre£iion  of  the  ftatute  of  the  12th  of 
me ;  and  it  is  impoiSble  to  argue,  that  there  is  any 
tention  upon  the  correfted  oath  of  the  7th  of  Geo.  II. 
lich  is  not  applicable  to  the  12th  of  Queen  Anne. 
At  if  it  were  fo,    it  would  vary  it  only  in  degree  i 
it  in  principle  it  would  not  vary  it  at  all :  For  even^ 
it  ftands  upon  the  oath  of  the  7th  of  Geo.  II.  this 
tnfequence  follows,  that  if  a  man  refufes  to  take  the 
ith,   either  at  the  Michaelmas  meeting,    or  at  the 
e£lion  of  members  of  parliament,  he  is  to  be  ftruck 
F  the  roll.     I  do  not  know  why  he  {hould  be  fo,  if 
leir  conftru£lion  of  the  12th  of  Anne  is  right.     But 
B  muft  be  upon  the  roll,  before  he  can  have  the  oath 
iven  him.     There  was  a  cafe   determined  in   this 
[oufe,  and  fo  the  law  is  underftood  to  fiand,  by  the 
snth  fe£lion  of  the  i6th  Geo.  II.    that  thofe  oaths 
^hich  are  to  be  given  before  the  eleftion  of  a  Prefes, 
o  not  extend  to  the  qualification  oath,   but  only  to 
lie  oaths  to  government.     It  is  therefore  a  clear  pro- 
lofition,    that  he  may  vote   for   the  Prefes  and  the 
i^lerk;    and  the  Prefes,    we  are  rightly  told,  has  a 
louble  voice  s    and  thus  the  eledion  may  be  carried, 
}j  the  voice  of  one  to  whom  the  oath  cannot  be' 
>ut. 

I  think  the  de^ifion  of  the  prefent  queftion  does  not 
Bgnify  an  icta.  For  from  what  I  am  told  of  Sir  John 
M^pherfon,  and  the  chara£ler  he  holds  in  the  world, 
that  he  will  take  fucb  an  oath,  I  believe  no  more  than 

that 
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that  I  (hall  take  it.  But  it  is  of  importance  to  th^ 
queftion,  that  a  man  in  that  fituation  might  ftand  up- 
on the  roll,  and  proJuce  the  efTedl  now  mentioned. 
At  the  fame  time,  the  circumftance  of  his  being  op- 
fible  of  producing  fuch  effedls,  and  the  inconvenience 
which  manifeflly  rcfjlts  from  the  effeds  fo  produce^ 
arc  not  the  grounds  of  my  argument.  I  only  ole 
them  as  illuflrative,  i.  c.  as  tending  to  flicw,  that  nd* 
ther  the  one  nor  the  other  of  thefe  oaths,  related  to 
the  right  of  individuals  to  be  put  upon  the  rolL  Tbcy 
relate  to  a  different  fubjeft,  and  ought  not  to  be  con- 
founded with  that.  If  you  take  that  to  be  clear,  what 
docs  it  amount  to  ?  No  more  than  this ;  a  queflioa 
whether  an  oath  to  be  taken,  in  order  to  exercife  one 
out  of  many  franchifes  that  belong  to  a  freeholder, 
was  intended  by  the  legiflature  to  give  him,  for  drf 
poffibility  of  that  being  put  to  him,  (and  whether  pot 
or  no,  is  the  fame  thing)  a  complete  title  to  exercife 
all  other  franchifes  whatfoever ;  including  thofc  to 
which  the  oath  did  not  relate.  Taking  it  in  that  way, 
it  fccms  to  be  a  propofition  moniirous  and  untenable. 

What  is  the  queflion  in  this  particular  cafe  ?  Sir  John 
Macphcrfon's  agents,  in  his  abfence,  tender  deeds  to 
the  freeholders  which  appear  tolerably  fair.  The  frecr 
holders  are  a  good  deal  aftonifhcd,  and  hefitate.  But  the 
majority,  not  being  people  of  a  defcription  to  be  much 
aftonlQicd,  or  to  have  any  hefiration  on  fuch  points, 
inroll  him.  A  complaint  is  then  exhibited,  under 
the  a6t  i6  Geo.  II.  alledging  that  the  freeholders  had 
done  wrong ;  for  that  notwithflanding  what  appeared 
on  the  face  of  the  titles,  he  had  no  real  fubflantial 
right,  but  was  merely  nominal  and  fiftitious,  and  ought 
confequently  to  be  rejeded. 

It 
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It  was  faid  at  the  bar,  that  ntminal  and  fi^fittous  were 
Hsrms  undefined.  I  define  it,  the  not  being  really  the 
man  he  dcfcribes  himfelf  to  be.  The  counfel  who 
iaid  toy  did  himfelf  define  it  in  the  next  fentence, 
very  nearly,  by  aliud  ag!tj  aliud  Jimulat.  He  produces 
titles,  which  on  their  face  import  to  convey  an  eflate ; ' 
but  he  has  obtained  them  under  circumftances  which^ 
if  difclofed,  would  fhew  that  nothing  like  fuch  a  con- 
veyance, was  in  the  contemplation  of  the  grantor  or 
grantee. 

The  next  ftep  in  the  courfe  of  pleading,  is  to  call 
on  the  perfon  complained  of,  to  confefs  or  deny  what 
would  go,  fome  way  or  other,  to  eflablifli  the  fiuft. 
It  is  material  to  be  apprifed  of  what  this  proceeding 
means,  in  the  law  of  Scotland.  The  learned  gentle- 
man who  appeared  at  the  bar  for  the  refpondent,  and 
who(e  luiowledge  in  that  law  has  been  ufeful  to  the 
houfe  on  feveral  occafions,  (and  will  I  hope  continue 
to  be  fo  frequently,  as  I  do  not  know  a  more  fatisfadory 
arguer)  has  told  you  exprefsly,  that  this  is  the  ufual 
courfe  of  pleading,  in  the  court  of  Seffion.  A  man 
is  called  upon  to  confefs,  or  deny.  If  he  confefTes, 
the  faA  muf):  be  taken  to  be  true  :  But  whether 
that  h&  is  conclufive,  is  a  different  matter.  If  the 
circumftances  confefTed  do  not  conclude,  the  con- 
(equence  is  only  to  avoid  the  confeffion.  On  the 
other  hand,  it  does  not  preclude  the  other  party  from 
giving  additional  evidence,  which  may  obtain  judg- 
ment the  other  way.  But  if  neither  the  thing  con- 
fefTed,. nor  the  additional  evidence,  creates  a  cafe  to 
bind  the  opinion  of  the  Court,  there  mufl  be  judg- 
ment of  Abfolvitor.  If  the  fails  on  which  the  cafe 
turns,  lie  in  the  .knowledge  of  the  party,  he  mufl  not 

put 
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put  the  other  Ade  to  the  expencc  of  proofis.   If  be 
does,    by  his  denial,    the  Court  gives  cofts  aguoft' 
him. 

At  this  ftage  of  the  proceedings  in  the  prdent 
cafe,  the  Court  takes  up  the  queftion,  and  proDouoccs 
a  judgment  of  Abfolvitor,  upon  its  being  propofid 
that  the  defendant  (hould  plead  in  this  manner.  The 
Lords  of  Seffion  have  taken  it  into  their  heads,  tfait 
fome  judgments  of  the  Houfe  of  Lords  prevented 

them From  what  ?   Not  only  from  putting  die 

truft  oath,  but  from  all  other  inveftigation,  and  even 
from  having  recourfe  to  the  oath  of  Verity.  Ttat 
oath  is  a  contradt  between  two  parties  in  a  fuit^  wbat 
one  party  fays,  I  wave  all  other  proof,  and  refer  it  to 
you  my  adverfary,  whether  fuch  fitfts  are  true.  He 
may  do  fo,  but  he  cannot  afterwards  produce  a  witne6, 
to  the  fame  points  the  party  has  been  examined  tik 
He  muft  abide  by  the  party's  depofition,  in  thefe 
points,  in  confequence  of  the  contra£l.  I  fee  fome 
doubt,  if  the  oath  of  Truft  has  aAually  been  put| 
and  is  to  be  confidered  as  an  oath  of  Verity,  whether 
other  evidence  can  be  reforted  to ;  and  upon  that  the 
Houfe  fecms  to  have  gone,  in  the  cafes  alluded  to. 
But  the  very  argument  proves,  that  the  Houfe  had  no 
idea,  that  the  matter  could  not  be  examined  by  other 
means.  What  a  monftrous  propofition  was  laid  down 
at  the  bar  !  That  if  a  man  were  to  have  his  back-bond 
produced,  and  it  was  proved  he  had  made  a  contraft 
to  give  up  the  eftate,  yet  the  legiflature  means  to  fey, 
that  if  he  was  bold  enough  to  perjure  himfelf,  he 
(hould  be  iniitled  to  the  franchife  to  nomine  as  per- 
jured. (It  is  impofiible  to  ftate  it  in  any  other  man- 
ner.) And  that  the  court  of  Seilion  cannot  interfere, 
9  and 
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tnd  the  pcrfon  muft  remain  upon  the  roll  to  all  eter>« 
aitjr,  if  he  will  venture  to  fwear  contrary  to  every 
|lr6of,  even  contrary  to  what  may  appear  on  the  face 
of  the  writings  he  produces. 

If  the  court  of  Seffion  can,  by  any  other  means  thaii 
putting  the  oath  of  Verity  and  reference,  difcover  the 
finiidy  your  Lordfhips'  judgments  are  fo  far  from  de-> 
nying  their  jurifdi£lion  and  authority,  as  by  the  argu- 
ment is  fuppofed,  that  the  judgments  imply  that  the 
court  of  Seflion  ought  to  go  upon  all  other  points. 
The  queftion  here  docs  not  arife  upon  that  peculiarity, 
whether  they  are  at  liberty,   as  in  ordinary  fuits,  to 
put  it  by  reference  to  the  oath  of  the  party ;    and  the 
court  of  Seflion  were  extremely  miftaken,  if  they  fup^ 
pofed  your  Lordihips  meant  more  than  was  faid.     I 
do  not  believe  any  noble  Lord   at  that  time  would 
have  faidy  the  court  of  Sef&on  muft  not  meddle  at  all. 
The  inquiry  is  thrown  upon   them   by  the  a£l  of 
16  Geo.  II.      The  jurifdi£tion  could   not   be  given, 
merely  to  fee  whether  the  eftate  was  good  ex  facie  of 
the  title  deeds.     That,  it  is  to  be  prefumed,  would 
always  be  taken  care  of  *• 


Now  it  is  infifted,  that  if  a  freeholder  ftates  to  the 
court  of  Seflion,  that  the  conveyance,  though  bearing 
to  be  an  inveftiture  of  the  eftate,  really  gives  no  fub- 

'  •  The  noble  Lord  in  this  place  mentioned  feme  particulars 
of  the  method  of  making  fuch  qualifications  in  Scotland ; 
(hewing,  for  the  general  information  of  the  Houfc,  that 
they  contained  a  full  conveyance  in  firm  of  the  eftate,  but 
ibat  they  were  an  empty  form.    See  before,  {>a.  338. 

ftantial 
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Aantial  title,  the  court  of  Seffion  fliall  not  inquire 
into  it.  Then  the  beft  v/ay  would  be,  not  to  fuffcr 
fuch  a  charge  to  be  made  at  all.  The  concluiion  is  fe 
plain,  that  1  need  not  argue  upon  it. 

It  has  been  faid  that  fair  votes  may  be  thus  cut 
down,  if  the  Court  is  to  decide  upon  their  ideas  of  ho- 
norary engagements,  I  do  not  mean  by  honorary^  the 
engagements  which  gratitude,  or  the  force  of  obli- 
gation impels  a  man  to  think  himfclf  bound  to  per- 
form  j  for  fuch  obligations  lead  to  excrcife  a  judg- 
ment on  the  fubje£^.  But  I  mean  that  a  fair  qualifi- 
cation, (hould  be  fomething  paramount  to  leaving  in 
the  hands  of  the  grantor,  the  difpofal  of  that  very  fub- 
jed  which,  prima  fac'uy  he  appears  to  have  parted 
with. 

The  queftion.  Do  not  you  think  yourfclf  in  faonoar 
bound  ?  has  been  objedbed  to.  I  do  not  iay  the  quef- 
tion is  precife,  nor  that  it  is  conclufivc.  We  are  not 
confidering  the  conclufivencfs  of  the  qucftions,  but 
only  the  right  to  put  qucftions  at  all.  If  the  qucf- 
tions or  anfwers  arc  not  material,  the  defendant  will 
not  be  hurt :  But  at  this  ftage,  I  cannot  fay  that  it  is 
totally  immaterial.  What  a  man  thinks  in  his  own 
mind,  may  be  a  mere  fenfation,  and  amount  to  no- 
thing. But  if  that  impreffion  upon  his  mind,  arifes 
out  of  the  reft  of  the  tranfaclion,  it  extends  itfelt  to 
the  grantor,  and  may  fliew  what  was  the  confidera- 
tion  of  the  grant.  If  it  has  pafied  from  the  mind  of 
the  grantor  to  the  grantee,  and  from  the  mind  of  the 
grantee  to  the  grantor,  that  the  grantee  is  to  cm- 
ploy  the  cftatc,  for  the  benefit  of  the  grantor ;  (I  do 
not  afk  whether  it  is  in  writing,  or  in  words)  but  if 
in  fact  there  cxifts  fuch  an  underftanding,  it  comes 

.  within 
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ivichin  the  very  terms  of  the  aft  of  parh'ament. 
Whether  the  queftions  here  propofed,  arc  fufficient  or 
not  fufficient  to  make  out  this,  I  inquire  not. 

When  you  talk  of  an  eftate  given  to  a  fon  or  a  bro- 
ther, or  purchafed  for  a  valuable  confideration,  bc- 
caufe  a  man  thinks  fit  to  have  an  intereft  in  fuch  an 
deftion  j  if  upon  the  eve  of  the  eleflion,  he  is  defired 
to  vote  for  a  particular  candidate,  he  may  fay,  No,  I 
have  nothing  to  do  with  you  my  grantor ;  I  never  meant 
to  vote  for  whomfoever  you  chofe  to  put  up.  It  may 
be  faid  or  hinted,  that  it  was  expeftcd  he  (hould,  and 
that  the  qualification  was  granted  upon  that  expefta- 
tion ;  but  it  may  be  refufed.  If  Sir  John  Macpherfon 
was  told,  it  was  out  of  the  great  perfonal  kindnefs  the 
Duke  of  Gordon  had  for  him,  that  he  made  him  a 
prefent  of  this  right  to  vote,  it  would  be  thoroughly 
underftood  between  them,  and  by  any  gentleman  that 
hears  me.  If  a  vote  of  that  fort  were  offered  him, 
and  he  had  no  difinclination  to  be  the  fervant  of  the 
noble  Lord,  he  would  afk  no  queftions,  but  take  his 
vote  and  poll,  and  go  on.  But  if  he  difliked  it,  he 
would  fay,  "  Let  me  underftand  how  this  is ;  whether 
really  there  has  been  that  fort  of  heartinefs  and  kind- 
nefs, which  I  did  not  know  of.  For  if  there  is  the 
Icaft  degree  of  underftanding,  that  I  am  to  vote  for 
any  candidate  you  may  put  up  at  the  next  eleftion, 
from  any  notion  of  honour  with  regard  to  you,  I  will 
not  take  it."  I  do  not  think  a  vote  of  this  kind  can 
pafs  from  one  gentleman  to  another,  without  its  being 
well  underftood.  Sometimes  it  may  be  underftood 
from  circumftances.  If  it  is  out  of  the  reach  of  all 
poffible  inquiry,  there  let  it  lie.     As  many  proofs  as 
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I  can  get,  I  will  get ;    and  what  I  cannot  get  2t,  I 
will  not  decide  upon  :  But  I  will  go  a^  far  as  I  can. 

I  am  net  one  of  thofe,  who  are  apt  to  examine  prin- 
ciples, for  the  fa  ice  of  overturning  the  conftitution  of 
any  place ;  much  lefs  of  a  country  which  has  flouriflicd 
many  ages  under  that  conftitution.     He  is  a  bold  man 
who  undertakes,  upon  any  abftracl  ideas,  to  new  mo- 
del the  conftitution  of  a  country.     I  give  no  opinion 
upon  that  fiibjcct.     What  I  propofe  goes  upon  as  pcr- 
fe£l  a  conviction,  that  I  am  fpcaking  the  law  of  Scot- 
land,   as  dry  folid   rcafoning  can  cftablifli  upon  my 
mind  ;  and  does  not  flow  from  zeal,  or  public  wi(h«, 
or   any   private   objeft  refpcdling   the  fubjeft.    And 
therefore  I  move  your  Lordfliips  to  rcverfe  the  Inter- 
locutor, and  to  declare  that  the  refpondent  fliall  confd5, 
or  deny,  the  truth  of  the  fevcral  matters  contained  in 
the  appellant's  averments." 

After  his  Lordfliip  had  concluded.  Lord  Lough- 
borough rofc,  and  as  in  the  former  caufe,  but  more 
at  length,  exprefTed  his  concurrence  with  the  Lord 
Chancellor,  whofc  motion  paficd  accordingly. 
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The  case  of  the  COUNTY  or 

NAIRN. 


The  Committee  was  chofen  on  wednefday,  march 
29tb,  1786,  and  confifted  of  the  following  members: 

William  Selwyn,  Efq;  Chairman. 

Lord  Vifcount  Maidand,   7  _    . 
William  M'DowaJ,  Efq;    J^^^«^''- 

Cha.  Alex.  Crickitt,  Efq;  James  Gordon,  Efq; 

Hon.  J.  Somers  Cocks  Henry  Thornton,  Efij; 

Sir  James  Duff,  Knt.  Robert  Thornton,  Efq; 

Daniel  Pulteney,  Efqj  Paul  Orchard,  Efq; 

Henry  Cecil,  Efq;  Harry  Burrard,  Efq; 

Hon.  Dudley  Ryder  John  Langfton,  Efq; 

Petitiomrs. 
Certain  Freeholders  of  the  county,  in  favour  of  George 
Campbell,  Efq; 

Sitting  Member. 
Alexander  Brodie,  Efq; 

Counfel. 

For  the  Petitioners,  Mr.  Wight  and  Mr.  Geo.  Wilfon. 

For  the  Sitting  Member,  Mr.  Abercrombie  and  Mr. 

Douglas ;  and,  in  the  abfcnce  of  the  latter,  Mr.  Grant. 

THE 
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TH  E  petition  was  in  the  following  words^ 
Setting  forth,  "  That  at  the  laft  election 
of  a  mem&er  to  ferve  in  parliament,  for  the  faicj 
county  of  Nairn,  on  the  2 ad  day  of  decjcmber, 
1785,  George  Campbell,  Efq;  and  Alexander 
Brodie,  Efq;  offered  themfelves  candidates  to 
reprefent  the  faid  county  in  parliament ;  and  that 
at  the  faid  eleftion,  objeftions  were  made  tq  the 
right  of  Sir  Ludovick  Grant,  and  Captain  John 
Frafer,  to  ftand  on  the  roll  of  freeholders,  or  to 
vote  for  a  commiffioner  to  reprefent  the  faid 
county  in  parliament ;  in  refpeft  that  they  were 
both  denuded  of  the  freehold  eftates,  in  right  of 
which  they  had  been  originally  inrolled :  The 
former  by  having  granted  a  truft  difpofition  of 
his  cftate,  for  behoof  of  his  creditors,  on  which 
the  truftees  were  infeft  and  in  pofleflion ;  and  the 
latter  by  a  decree  of  the  court  of  Seffion,  re- 
ducing and  fetting  afide  his  right  and  title  to  his 
faid  eftate.  And  that  thefe  objeftions  having 
been  repelled  by  a  majority  of  die  freeholders, 
the  faid  Sir  Ludovick  Grant  and  Captain  Frafer 
were  allowed  to  vote,  and  did  give  their  votes  for 
the  faid  Alexander  Brodie,  Efq;  And  the  faid 
majority  did  alfp  moft  illegally  and  improperly 
admit  to  the  roll,  Arthur  Forbes,  of  CuUoden, 
D  d  3  Efq; 
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Efq;  notwithftanding  that  the  lands  upon  the 
valuation  of  which  he  claimed,  are  locally  fituatcd, 
and  pay  land-tax  in  other  counties ;  And  the 
faid  Arthur  Forbes  ^vhen  fo  admitted  to  the  roll, 
was  allowed  to  vote,  and  did  give  his  vote  not 
only  in  the  preliminary  fteps,  but  in  the  elefdon 
itfelf,  for  the  faid  Alexander  Brodie :  And  by 
thefe  means,  the  faid  Alexander  Brodie  was  re- 
turned, inftead  of  the  laid  George  Campbell, 
Efq;  who  had  in  his  favour  the  votes  of  a  ma- 
jority of  the  legal  eleftors  prcfent  at  the  faid 
meeting.  And  further,  the  return  of  the  fiid 
Alexander  Brodie,  was  brought  about  by  various 
illegal  ahd  unwarrantable  ads  and  proceedings, 
and  the  petitioners  therefore  think  themfelvcs 
much  aggrieved,  and  apprehend  that  the  faid 
clcftion  and  return  is  an  undue  eleftion  and 
return,  &c/*  * 

At  the  eleftion  there  were  nine  votes  for  the 
fitting  member,  and  feven  for  Captain  Campbell, 

The  petitioners  now  objeftcd  to  four  of  the 
former.  But  they  contended  more  earneftly  for 
only  avoiding  the  cleftion,  by  fetting  afide  fjvo 
of  the  four  objeded  to  j  which  would  reduce 
the  votes  of  both  parties  to  an  equality  :  Aflcrt- 
ing  that  the  Prefes  of  the  eledion  meeting  had 
not,  as  is  ufual,    declared  his  eventual  calling 
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vote,  in  cafe  of  any  fubfequent  determination 
upon  the  votes,  which  might  produce  an  equality. 

The  four  freeholders  objefted  to,  were  i. 
Sir  Ludovick  Grant.  2.  Captain  John  Frafer. 
3.  Alexander  Rofe,  Efq.  4.  Arthur  Forbes,  Efq. 
The  firft,  fecond,  and  fourth,  for  feveral  defcfts 
of  title  i  the  third  on  account  of  undue  influence. 

Wh^sn  the  counfel  for  the  petitioners  had  con- 
cluded the  opening  of  their  cafe,  and  were  pro- 
ceeding to  eftablifli  by  evidence  their  objedion 
to  Sir  Ludovick  Grant,  the  counfel  for  the  fitting 
member  defired,  (from  motives  of  convenience 
and  to  fave  time,)  to  have  the  opinion  of  the 
court,  upon  the  competency  of  the  objedbion 
made  againft  Alexander  Rofe. 

They  contended  that  the  peti- '       q^^^  ^^ 
tioners  had  no  right,  by  the  terms     A,  Rofe,  Efq; 
of  their  petition,  to  enter  upon 
any  objeftion  to  his  vote.     That  it  was  a  rule 
of  praftice,  that   a  party  is  to  proceed  in  his 
proofs,  Jecundum  allegata  j  and  that  every  per- 
fon  fued  in  a  court  of  jufticc,  is  to  have  due 
notice  by  the  form  of  complaint,  of  the  charges 
to  be  brought  againft  him.     That  cleftion  pc** 
titions  were,  in  this  refpeft,  like  declarations  at 
Jaw,  to  which  a  defendant  is  to  ple4d. 

That  the  prefent  petition,  after  alledging  par- 
ticular objeftions  to  other  votes,  concluded  thai 
D  d  4  h 
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by  theje  means  the  fitting  member  was  returned ; 
within  which  objeftions  there  was  no  cxprcffion 
to  include  the  vote  of  Mr,  Rofe :  That  die  fub- 
fequent  words  had  no  relation  at  all  to  the  merits 
of  the  eleftion,  as  depending  upon  the  majority 
of  votes ;  but  merely  to  the  return^  viz.  *'  that  the 
faid  return  was  brought  about  by  various  illegal 
and  unwarrantable  afts  and  proceedings  ;*'  which 
imported  a  charge  againft  the  returning  officcTi 
more  than  againft  the  votes. 

That  though  the  petition  need  not  have  ftatcd 
the  particulars  of  the  objeftions  therein  contain- 
ed, yet  they  being  fo  ftated,  and  the  petitioner! 
themfelves  having  drawn  their  conclufion  fix)m 
them,  by  defining  the  means  to  which  they  im- 
puted the  majority  againft  them,  they  had  thereby 
confined  their  cafe  to  the  proceeding  upon  thofc 
particulars  ;  and  ought  not  to  be  allowed  to  im- 
peach that  majority  upon  any  Qther  grounds. 
And  though  they  alledged  a  majority  of  legal 
votes  in  their  favour,  they  had  made  that  allega- 
tion relate  to  the  antecedent  particular  objedions. 

That  many  cafes  had  been  determined,  in 
which  the  rule  of  confining  parties  to  the  charges 
of  their  petition  had  been  inforced  5  as  in  par- 
ticular the  cafe  of  Petersficld,  in  3  Doug,  eleft, 
and  others  *• 

The 

*  The  coanfcl  here  dated  the  cafes  of  Petersfield,  South- 
ampton, and  Cricklade^  ih  the  fame  nuuiner  as  they  appear 

beforej 
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The  counfel  for  the  petitioners  anfwered. 
That  the  objeftion  was  founded  on  a  mere 
nicety  of  grammatical  conftruftion,  that  did  not 
at  all  affeft  the  merits  of  the  cafe :  As  if  the 
word  return^  in  this  petition,  did  not  obvioufly 
mean  the  eleSiion  itfelf ;  but  was  to  be  underftood 
to  relate  only  to  the  aft  of  the  officer.  Whereas 
a  general  view  of  the  petition,  /hewed  the  two 
words  to  have  been  ufed  fynonimoufly.  That  a 
returning  officer,  in  the  eleftion  of  a  Scotch 
county,  had  nothing  to  do  with  the  votes,  but 
afted  merely  in  a  minifterial  capacity  by  the 
direction  of  the  meeting  i  and  therefore  a  charge 
of  illegal  and  unwarrantable  aSis  in  a  return  there, 
could  have  no  meaning,  if  not  applied  to  the 
cleftion.  But  the  petition  further  charges  ex- 
prefsly,  that  ibe  eleSlion  and  return  is  an  undue 
eleSfion  and  return ;  which  is  a  fufficient  charge, 
of  itfelf,  for  the  admiffion  of  the  evidence  in 
queftion. 

That  the  reafon  of  the  objeftipn,  viz.  that 
the  fitting  member  had  not  due  notice  of  the 
charge,  was  a  mere  matter  of  form  in  this  cafe  j 
becaufe  in  the  proteft  made  at  the  eleftion  meet- 
ing* a  particular  objeftjon  was  made  to  the  vote 
of  Rofe. 

before^  in  pp.  198, 9,  upon  a  fimilar  queftion,  in  the  Downton 
caufe.  To  which  the  reader  will  pleafe  to  refer,  and  confider 
diem  at  if  repeated  in  this  place. 

That 
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That  pet  .tions  againfl:  clefbions  ought  not  to 
be  examined  as  critically  as  indiftmcnts,  nor  ihc 
fame  ftriftnefs  to  be  required  in  them :  That  it 
was  fufficient  for  the  purpofes  of  jufticc,  if  the 
fitting  member  fdw  in  the  petition  a  general  ftatc 
of  the  cafe  againft  him ;  becaufe  be  gives  no 
notice  of  the  charges  intended  by  him  to  be 
made  againft  the  petitioner^  and  has  in  this 
refpeft  a  confiderable  advantage  over  an  oppo- 
nent. That  titles  to  land,  queftions  of  bank- 
ruptcy of  the  greateft  importance,  and  many 
other  arduous  trials  in  the  common  law  courts, 
were  brought  on  without  any  dirc6l  notice  to 
the  defendants  of  the  points  to  be  tried  s  which 
proved  how  trivial  the  inconvenience  complained 
of  muft  be. 

That  if  fuch  a  ftriftnels  were  to  be  infiftcd 
upon  in  thefe  petitions,  it  would  have  a  bad 
cffeft,  by  obliging  parties  to  lengthen  them,  by 
the  addition  of  every  charge  that  could  poffibly 
oqpur,  to  prevent  objeftions  like  the  prefent: 
In  which  cafe,  fo  far  from  giving  notice  of  the 
real  charge  againft  the  fitting  member,  they 
would  have  the  fame  eSe£b,  as  if  no  notice  at 
^1  were  given. 

That  in  the  cafes  of  Petersfield  and  South- 
ampton, there  was  a  perfonal  objection  againft 
the  fitting  member  intended;  of  which,  particular 
notice  ought  in  aD  cafes  to  be  given  5  becaufe 

fu?h 
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fuch  charges  are  fpecial  in  their  nature,  and 
rnembers  cannot  be  fuppofed  to  expeft  them, 
in  the  ordinary  courfe.  But  they  muft  know 
from  daily  praftice,  that  in  all  petitions  upoa 
the  merits  of  an  eleftion,  the  rights  of  all  voters 
on  the  poll  are  brought  in  queftion.  That  the 
determination  in  the  Crickladc  cafe  was  ah  au- 
thority for  the  receiving  the  evidence  here; 
becaufe  the  words  "  iUegal  and  unwarrantable 
aAs  and  proceedings*'  were  certainly  more  com- 
prehenfive  than  the  words  of  tliat  cafe  •'  corrupt 
prafticcs.'* 

The  Committee  refolved. 
That  under  the  particular  circumftances  of  the 
fetitiofiy  the  ccunjel  for  the  petitioners  were  not  at 
Uberty  to  enter  upon  the  vote  of  Alexander  Rofe.  (A.) 

The  petitioners  then  proceeded         c  r  nf 
WiXh  their  objeftion  to  the  vote  of     gj^  l.  Granu 
Sir  Ludovick  Grant,  which  arofe 
out  of  the  following  circun\fl:ances. 

The  voter,  having  been  duly  inrolled  as  a 
freeholder,  executed  a  truft  deed,  in  oftober, 
1783,  whereby  he  conveyed  the  eftate  upon 
which  he  was  inrolled,  among  others,  to  truftecs, 
for  the  benefit  of  his  late  brother's  creditors; 
with  power  to  fell,  and  with  procuratory  of  re- 
fignation;,  precept  of  fafine,  and  claufe  of  war- 
f  andice^  without  a  claufe  of  redenn|)tion.    Upon 

which 
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which  deed,  fafine  was  rcgiftercd  in  favour  of 
the  truftees,  in  march  1784,  Sir  Ludovidt 
Grant  continued  in  rcccit  of  the  rents,  at  the 
time  of  the  ele£tion,  as  far  as  it  appeared  io 
this  caufe.  The  truftees  afting  under  this  deed 
had  advertifed  the  eftatcs  to  be  fold  accordingly. 
.  At  the  eledion  meeting  the  petitioners  objeftcd 
to  Sir  Ludovick  Grant,  that  by  this  deed  he 
had  denuded  himfelf  of  his  intereft  in  the  es- 
tate, and  therefore  ought  to  be  expunged  from 
the  rojl :  But  the  freeholders  repelled  the  ob- 
jeftion,  and  fuftained  his  vote  *.  After  tl\c 
cleftion,  the  unfuccefsful  party  complained  to 
the  court  of  Seflion,  againft  this  decifion  of  the 
freeholders  ;  but  upon  the  hearing  of  the  caufe, 
the  court  difmiflcd  the  complaint,  and  affirroed 
the  refolution  of  the  eleAion  meeting.  Againft 
this  fentence  of  the  court  of  Seflion,  an  appeal 
was  prefented  to  the  Houfe  of  Lords,  a  few 
days  before  the  trial  of  this  petition  began  jr. 

The  counfel  for  the  petitioners  now  argued 
in  fupport  of  their  objedtion  : 

That  after  this  deed,  and  the  fafine  under  it 
by  the  truftees,  the  vot-er  was  no  longer  within 
the  terms  of  the  aft  16S7,  publicly  infeft  in  frth 
periy  or  Juperiorityy  and  in  pojfejfion  \  but  that  the 

♦  It  did  not  appear,  that  the  truft  oath  prcfcribcd  by 
flat.  7  Geo.  II.  ch.  1 6.  was  tendered  to  him. 
+  This  appeal  was  never  afterwards  profecuted. 

eftatc 
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eftate  was  gone  from  him,  as  fully  as  if  fold  by 
the  truftees ;  and  of  coiirfe  the  right  to  vote,  as 
an  appendage  to  it,  was  gone  too. 

That  Sir  Ludovick  had  no  right  under  this 
conveyance,  but  to  an  eventual  furplus,  after 
payment  of  debts.  The  truftees  held  the  eftatc 
for  the  benefit  of  creditors,  not  for  the  vo- 
ter; were  infcft  under  the  procuratory  to  fur- 
render,  and  might  at  any  time  have  become  vaf- 
fals  to  the  Crown,  by  applying  to  the  court  of 
Exchequer  for  a  charter  of  confirmation.  That . 
although  Sir  Ludovick  Grant  ftill  remained,  ia 
point  of  form,  the  vaflal  of  the  Crown,  and  re- 
tained a  ftiadow  of  right  to  the  Superiority,  he 
held  it  only  precarioufly,  and  at  the  will  of  the 
tnjftees.  That  the  conveyance  to  them  was  (o 
complete,  that  no  further  aft  on  the  part  of  the 
grantor  could  add  to  its  fccurity ;  and  if  it  had 
been  made  to  one  truftee  only,  he  might  have 
given  himfelf  a  right  to  vote  under  it,  before  the 
exiftence  of  the  truft  oath  direfted  by  modern 
ftatutes. 

That  the  authority  of  the  judgment  of  the 
court  of  Seflion,  in  favour  of  the  vote,  could 
not  be  relied  upon,  becaufe  that  was  under  ap- 
peal, and  liable  to  be  reverfcd.  The  qucftion 
therefore  was  now  as  open  to  argument,  as  if  that 
judgment  had  not  been  given;  and  the  peti- 
tioners had  a  right  to  avail  themfelves  of  an  ear- 
lier 
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Her  cafe  in  point,  in  the  fame  court,  in  dicir  &- 
vour.  It  arofe  upon  a  conveyance  under  the 
fame  circumftances  as  the  prefent,  made  by  Mr. 
M*Adam  before  the  general  eleaion  in  1780, 
upon  which  the  freeholders  of  Airfhirc  decided 
like  thofe  of  the  county  of  Nairn :  But  upon 
complaint  to  the  court  of  Seflion,  his  name  was 
ordered  to  be  expunged  from  the  roll  ♦. 

The  counfel  for  the  fitting  member  argued  in 
the  following  manner : 

Counfel  for  the  ^^'    ^^"^^^^    ^«^*   *^ 

Sitting  Member.  '  ^ote  tends  to  prove,  that  Ac 
voter  is  afhially  denuded  of 
his  eftate,  becaufe  he  may  by  certain  afts  become 
fo.  But  while  he  is  not  aifualfy  denuded,  he 
preferves  his  right  to  vote.  Upon  this  queftion 
the  court  of  Seflion  decided  unanimoufly  in  his 
favour ;  and  to  this  judgment  great  regard  will 
necefiarily  be  paid,  notwithftanding  the  form  (for 
it  is  nothing  elfc)  of  bringing  an  appeal  againft 
it.  It  is  now  faid  that  the  cafe  of  M^Adam  is 
an  authority  to  the  contrary :  But  that  cafe,  after 
being  urged  at  the  bar  of  the  court  of  Seflion  as 
a  cafe  in  point,  was  fully  commented  upon  by 
the  Lords  of  Seflion,  in  giving  their  opinions, 
and  they  held  it  no  precedent  upon  the  queftion* 
There  was  a  material  difference  in  that  cafe,  by 

*  Wight,  p,  28j, 

ibc 
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the  circumftance  of  the  truftees  having  aftually 
fold  a  parcel  of  the  eftate,  and  of  the  infuffi- 
ciency  of  the  whole  to  difcharge  the  debt: 
Whereas  here  no  fuch  aft  has  been  done  by  the 
truftees,  and  there  is  a  poDTibility  of  a  furplus  re- 
verting to  the  grantor.  In  that  cafe  too,  the 
value  of  the  eftate  had  been  objeded  to,  as  in- 
fulHcient  to  create  a  vote,  which  rendered  the 
fale  of  a  part  of  it,  a  very  critical  circu«>ftancc 
in  the  confideration  of  the  caufe. 

Although  there  is  a  bafe  infeftment  *  in  thi< 
cafe,  it  does  not  denude  Sir  Ludovick  Grant  5 

Jior 

♦  The  following  paffage  from  Erfkinc's  Inftitutcs,  foL  pa. 
283.  book  2.  tit.  7.  fed.  9  and  1O9  will  (erve  to  explain 
this  cxpreifton. 

**  Bafe  or  Subaltern  rights  arc  tranfraiflions  merely  of  the 
property  ;  for  the  Superiority  is  refervcd  by  the  grantor,  and 
confequently  the  grantor's  Superior  continues  to  have  the 
fame  immediate  vafTal  in  the  lands^  as  formerly.  And  thi». 
makes  a  confiderable  diifcrence  between  the  effed  of  bafe^ 
and  of  puhlk  infefcments.  In  a  public  right,  the  feiOn  taken 
by  the  difponee  is  null,  or  rather  its  effect  is  fufpcnded,  till 
the  grantor's  Superior  (hall,  by  a  deed  confirming  the  grants 
acknowledge  the  difponee  as  vaifal ;  a  dodrinc  clearly  dc- 
ducible  from  the  rule  explained  fupra,  f.  5 :  Whereas  bafe 
rights  did  at  no  time  require  fuch  confirmation  by  the  gran- 
tor** Superior,  to  give  them  validity ;  becaufe  in  thefc,  there 
is  no  change  of  the  vaflal ;  the  difponer  dill  continuing  vaf- 
fal  in  the  lands  in  regard  to  his  Superior,  notwithftandin^ 
the  fubaltern  right  granted  by  him  to  the  fub-vaflal.  Ne- 
vcrthelefs,  as  the  fub-vaflars  property  is  cxpofcd  to  the  ha- 
9  zard 
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ifor  would  even  a  Crown  charter  to  the  tnifteet 
have  had  this  effcdt :  Becaufe  if  after  fuch  char* 
ter  he  had  paid  the  debts^  his  original  infefbne&c 
would  have  given  him  full  title  again^  after  en- 
tering fatisfadion  of  the  debts  on  the  deed.    If 

Z2rd  of  an  the  cafualdes,  filing  by  the  death  or  ddisqiKDCj 
of  his  immediate  Superior,  where  there  b  do  confinnatioBi 
it  is  frequently  applied  for ;  and  fach  confirmatiOD,  wha 
granted*  eSe^ually  fecures  the  fub-vaflal  againft  afl  cafoalda 
falling  as  aforefaid,  which  intireiy  exhauft  the  property ;  a 
gr.  rrcognition»  while  that  cafualty  was  received ;  but  it  obi 
haruly  be  explained  into  a  renanciation  by  the  Superior,  of 
his  other  cafualtics,  arifing  from  the  nature  of  the  kofU 
contracls  which  infer  only  a  temporary  right  to  the  icbO^ 
or  to  any  part  of  them,  ex  gr.  non-entr}'.  St*  b.  2.  &  }• 
f.  28.  fupr.  t.  5.  f.  44* 

Bafe  rights  had,  by  our  antient  law,  as  firong  cfift 
as  public ;  but  as,  before  eftablifhing  the  regtften,  dicf 
might  have  been  kept  quite  concealed  from  all  bat  the 
gmntnr  and  tlie  grantee,  a  device  became  frequent  among 
proprietors,  of  firll  felling  their  efbtes  for  a  valuable  coo* 
fideration,  and  afterwards  granting  a  bafe  infeftment  to 
a  confident  perfon ;  to  which  they  gave  a  falfc  date,  piiof 
to  the  falc,  with  a  view  to  defraud  the  firft  onerous  por- 
chafer.  To  put  a  flop  to  fuch  fraudulent  pradice,  it  wn 
c'adcd  by  15:40,  c.  105,  that  whoever  purchafed  lands  oa 
an  onerous  title,  and  attained  peaceable  poffeffion,  ihouki  be 
preferred  to  thofe  who  claimed  under  a  private  or  bafe  light, 
though  it  fhould  bear  a  date  prior  to  the  other." 

In  the  prefent  cafe,  the  truftees  had  not  executed  the  piO" 
curator)'  of  refignation,  by  taking  out  a  charter  from  the 
Crown.  So  that  Sir  L.  G.  ilill  remained  the  King's  vaflal, 
and  the  trudces  were  only  infeft  under  the  precept  of  iafioe ; 
which  is  a  bafe  infeftment. 

4  this 
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his  Would  be  the  cafe  after  a  charter,  it  is  itrongei' 
lichen  there  is  no  charter,  and  only  a  bale  infeft-^. 
Tient.  *  If  it  be  not  neceffary  to  get  a  new  in- 
eftment  in  fuch  cafe,  the  grantor  is  not  diVeftcd 
)f  his  eftate  and  tenure.  Upon  the  paynmcnt  of 
he  debts,  he  would  he  in  of  bis  old  ^aU^  in  the 
anguage  of  the  law  of  England* 

Although  it  is  at  the  option  of  the  truftc^es,  to 
x>mplete  the  title,  yet  the  grantor  has  alfo  the 
>ption  of  preventing  it,  by  paying  the  debts : 
A.nd  till  the  truftees  do  fo  complete  their  title, 
the  tenure  continues  the  fame4  tt  is  like  the  cafe 
decided  by  the  Gloucefterfhire  Committee,  that 
I  freeholder  who  had  ma4e  an  agreement  to  fell 
his  eftate,  and  had  let  the  intended  purchaier 
into  pofTeflion,  but  had  not  adually  fold  it,  had 
a  good  right  to  vote  *.  The  grantor  ftill  holds 
of  the  Crown.  Therefore  could  he  have  exculied 
himfelf  under  the  old  law,  for  non-attendance  in 
patiiament,  before  reprefentation  was  eftablifhed  \ 
The  King  might  have  infifted,  that  he  was  his 
tenant,  regularly  infeft,  and  the  infeftment  not 
transferred  to  another,  and  that  therefore  he 
was  bound  to  attend  the  royal  fummons. 

In  England,  a  mortgage  conveys  the  abfolute 
right  in  law  to  the  mortgagee  \  yet  if  the  mort- 
gageor  continues  in  pofleflTion,  he  preferves  his 
|j^t  to'vote.    And  in  Scodand,  during  the  le- 

•  Glouc.  Rcf.  p.  %u 
Vol.  III.  E  c  gal, 
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gal  *,  the  owner  prefcrves  his  right  in  the  (amtf 
manner;  and  the  adjudger  ^  is  not  intitkd  to 
vote,  till  the  expiration  of  the  legal.  Thcfe 
cafes  prove^  that  an  abfolute  cohveyande  of  an 
cftate^  does  not  neGeflarily  extinguifh  the  right 
of  voting  in  the  grantor.  The  truftees  m  thb 
cafe  might  have  fold>  no  doubt  $  but  the  g^ 
of  the  c^fc  is^  that  they  have  not  dpne  it.  Lord 
BraxBeld  feems  to  have  founded  his  opinion  io 
this  caufej  upon  this  point.  He  faid^  in  giving 
judgment, "  That  the  debtor  could  never  be  con* 
fidered  as  denuded,  untU  the  Jatc,  even  thou^ 
the  rents  had  been  uplifted  for  behoof  oi  atdi- 
tors— That  Sir  Ludovick  Grant  had  the  ri^  to 
the  legal  reverfion,  in  the  eye  of  the  law,— And 
that  the  eftate  was  not  dcfeaTiblc  at  the  will  rf 
another.'* 

The  counfel  for  the  petitioners  obierved  in 
reply. 

That  while  the  decree  of  the  court  of  Sefliotf 
remained  under  appeal,  or  liable  to  it,  in  point 
of  time,  it  could  not  be  treated  as  a  determina* 
tion  of  the  law ;  and  it  was  therefore  unreafon- 
able  to  argue  upon  the  decree  in  queftion,  as  if 
it  had  been  an  abfolute  judgment :  The  merits 
of  it  were  ftill  fully  open  to  difcuffibn  ^  and  the 

*  See  an  explanation  of  tbefe  tennt  in  .Vol.  I«  p.  300^ 

Note  I. 

I  Com- 
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Committee  \ipon  the  Airfhire  cleft  ion  in  1781^ 
liad  afted  upon  this  principle^  in  a  cafe  of  the 
ikme  kind  ♦. 

That  the  cafe  of  M'Adani  was  cxaftly  the 
lame  as  the  prefent^  in  thofe  circumftances  upon 
ivhich  alone  the  decree  proceeded.  For  the  ob- 
Jeftion  to  M*Adam  proceeded  entu-cly  upon 
his  being  denuded  of  his  eftate ;  and  did  not  at 
all  relate  to  the  fale  of  a  part>  or  to  the  infuf- 
ficient  valuation  of  it^  as  It  has  been  alledged  on 
the  other  fide.  Nor  could  it,  in  the  nature  of 
tiie  cafe,  be  fo :  Becaufe  tlfe  fale  of  a  part,  zU 
&fting  the  valuation,  would  have  made  aii  aU 
teration  of  circumftances,  which  would  have 
WVranted  the  freeholders  in  ftriking  him  off  the 
roll ;  and  whatever  the  value  might  be,  no  ob- 
jedlioa  upon  that  head  could  arife,  after  the  free- 
holder had  been  four  months  j-  inrolled;  which 
time  had  in  that  cafe  elapfed.  Therefore  the 
queftion  for  the  Committee  would  be,  whether 
the  decifion  in  that  cafe,  or  in  this,  had  truly 
declared  the  law  (B.) 

That  the  objcft  of  the  a^  i68i,  ch.  ai.  was 
to  give  the  right  of  voting  to  the  real  owner  of 
an  eftate.    The  feveral  inftances,   ipecified  in 

.  *.Scc  befoit,  pp.  366,  167. 

f  This  refers  to  the  regulation  of  flat.  16  Geo.  II.  ch« 
!!•  f.  4^    See  before^  pp.  334>  5>  347. 

£  e  2  that. 
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that  aA,  of  qualified  rights^  proved  this.  Ad'- 
judging  was  thereby  declared  to  give  no  -n^j 
till  the  expiration  of  the  legal ;  becaufe  tiB  that 
period,  the  law  fuppofed  it  poflTible  for  the  debt 
to  be  difchargcd.  TJie  eftatc  was  confidercd  as 
only  temporary.  But  proper  wadfcttcrs  iwt 
declared  to  have  the  right,  becaufe  they  arc  not 
accountable  to  their  author  for  any  furplus^  and 
are  in  efFeft  the  abfolute  owners. 

That  Sir  L.  Grant  could  not  be  confidmd 
as  real  owner,  in  the  meaning  of  the  aft  1681, 
or  of  the  oath  required  by  7  Geo.  II.  ch.  16. 
but  the  creditors,  to  whofe  ufe  the  eftate  had 
been  transferred,  and  to  whom  the  truftees  wee 
accountable.  The  words  of  the  truft  oath,  "  that 
the  fame  is  a  true  and  real  eftate  in  me,  fcf  my 
$wn  ufe  and  benefit y  and  for  the  ufe  of  no  other 
perfon  whatfoever,"  could  not  with  any  pro- 
priety be  applied  to  the  voter's  (ituation.  That 
the  counfel  on  the  other  fide  wiflied  to  confider 
the  deed,  as  like  a  power  of  attorney,  or  a  dil^ 
pofition  in  fccurity:  But  a  power  of  attorney 
was  revocable  \  this  was  abfolute.  A  revocable 
deed  conveyed  no  right  to  the  bargainee^  by 
ftat.  12  Ann.  ch.  6;  but  it  was  admitted,  that 
the  truftees  by  this  deed  had  an  abfolute  right, 
which  they  might  at  any  time  complete,   even 

againft  the  grantor  himfelf.     That  a  dilpofition 

« 
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n  fecurity  allowed  of  redemption;    but  there 
eas  no  claufc  of  redemption  in  this  deed. 

That  if  it  had  been  an  abfolute  conveyance, 
he  mere  payment  of  the  debts  would  not  reftore 
he  grantor  to  his  former  fituation^  as  had  been 
;ontended ;  but  it  would  be  neceffary,  in  fuch 
afc,  to  have  all  the  forms  of  a  new  conveyance 
ix>m  the  truftees. 

After  the  counfel  had  concluded,  they  were 
Iked  by  the  Court,  Whether  a  fale  by  the  truf- 
CCS,  after  the  payment  of  the  debts,  would  be 
0cdual  ?  And  it  was  agreed  on  both  fides,  that 

lale  in  fuch  cafe  would  be  abfolute,  and  could 
oc  be  reduced. 

The  Court  communicated  their  refolution  on 
liis  vote  in  the  following  words,  viz. 

JW  the  ohjeSions  made  by  the  petitioners  free^ 
oldirs  of  the  county  of  Nainty  to  the  vote  of  Sir 
Mdovick  Grants  Bart,  are  not  fufficien^  to  repel 
ie /aid  vote  (B.) 

The  counfel  for  the  petitioners  then  proceed- 
i  upon  their  objedion  to  the  vote  of  Captain 
rafcr. 

His  tide  was  a  difpoHtion, 
ranted  by  Hugh  Rofe  Efq;    ^^JjJ^  ^'P'^*^ 
r  Kilravock,  to  a  liferent  Su- 
eriority,  upon  which  he  had  been  dulyi^infeft, 
id  was  afterw^uxls  inrolled  At  Michaelmas  1774. 
E  e  3  Upon 
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Upon  the  death  of  his  author  in  lySzj  a  dif^ 
arofe  between  the  fifterj   as  heir  of  line  of  die 
deceafedx  and  the  heir  male ;  each  claimii^  d» 
barony  of  Kilravodk,  in  their  levcral  rights.    In 
the  procefs  of  reduftion  which  this  di^xite  oc- 
cafioned,  Mrs.  Rofe  (the  (ifter)  concluded  ftr 
redudlion  of  feveral  deeds^  and  pardcularlj  of 
the  crown  charter  obtained  by  her  brother^  wbidi 
was  the  foundation  of  the  voter's  title.  In  novcm-. 
ber  17843^  the  court  of  Sefliotn  pronounced  didr 
interlocutor  in  this  caufe,  in  fayoqr  of  (he  SStXT,^ 
fuftaining  the  reafons  of  redu&ion  of  dhe  writ* 
ings  libelled.    This  litigation  was  iolcly  between 
her  (as  heir  general)  and  the  heir  male  of  die 
late  Hugh  Rofe ;  who,  as  it  now  appeared,  had 
been  miflaken  in  his  own  notions  of  his  title  to 
Kilravock,  and  had  erroneoufly  obtained  himfdf 
ferved  heir  male  in  fpecial,  to  his  father,  while 
the  laft  inveftitures  flood  in  favour  of  heirs  what- 
foever.     Upon  which  fervice  he  had  obtauned 
the  crown  charter,   and  granted  the  dilpofition 
in  queftion.     Captain  Frafer's  title  deeds  were, 
among  others,  called  in  queftion  in  the  above 
aftion  s    and  he  was  perfonaUy  cited  to  appcaTj, 
as  a  defender,   in  the  procefs  j   but  no  appear- 
ance was  made  on  his  part  in  the  couHe  of  it, 
nor  for  more  than  a  year  after  the  date  of  the 
judgment.    But  on  the  7th  dec.  1785,  and  bc- 
foie  the  interlocutor  was  extraAed,  he  pre^nte4 

his 
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his  petition  to  the  court  of  Sellion,  praying  to 
be  admitted  a  party,  in  fupport  of  his  right, 
agamft  the  decree;  on  the  plea  of  it^  having 
paiTed  in  his  abfence,  without  ^n  appearance 
having  been  made  for  him,  and  without  his  be-> 
ing  heard.  Upon  this  petition,  an  interlocutor 
was  pronounced,  admitting  the  petitioner  to  be 
heard  on  the  merits  of  the  queftion  at  iffue,  a 
few  days  before  the  ajd  of  december,  when  the 
meeting  for  this  eleftion  was  held. 

At  did  eledlion  meeting,  the  petitioners  ob- 
jeded  to  the  voter,  That  according  to  the  cafe, 
as  before  mentioned,  his  circqmflances  had  un- 
dergone an  alteration,  affefting  his  right  to  re-r 
main  upon  the  eleftion  roll,  and  that  his  name 
ought  to  be  expunged  from  i? :  That  his  right 
was  completely  deftroycd  by  the  fentence  of  re-r 
dudion,  god  that  he  had  no  freehold,  upon 
which  he  could  prefcrve  a  right  to  vote.  The 
majority  of  freeholders  prefent  voted  to  continue 
Captain  Frafer  on  the  roll,  and  he  voted  for  the 
fitting  member*  Againft  this  judgment,  the 
unfuccefsfql  party  complained  to  the  court  of 
Seflion,  under  the  authority  of  ftat,  16  Geo.  II, 
fh,  II.  and  14  Geo.  III.  ch.  81,  This  com- 
plaint was  heard,  an4  the  court  pronounced  a 
decree,  difmifTing  it  with  cofts  againil:  the  com^ 
plainers  s  who  appealed  to  the  Houfe  of  Lords 
£  e  4  againft 
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againfl  the  decree^   and  their  appeal  was  iHtl 
pending, 

Mrs.  Rofe  had  not  taken  any  ftep,  towards 
trying  the  queftion  of  Captain  Frafer's  title^  un- 
der the  interlocutor  pronounced  upon  his  pen- 
tionj  at  the  time  when  the  Connmittee  met  for 
the  trial  of  this  eledion. 

The  counfel  for  the  petitioners  argued  againft 
the  vote  in  the  following  manner : 

The  judgment  of  the  court  of  SefHon^  having 
deftroyed  the  foundation  of  Captain  Frafcr's 
title,  neceflarily  deftroyed  his  derivative  freehold 
depending  upon  the  eftate  of  Hugh  Rofe.  This 
judgment  muft  ftand  efFedtual,  until  it  is  fcl 
afide,  or  at  leaft  until  it  is  proved  to  be  wrong. 
Now  the  voter's  objedlions  to  it  at  the  eledion, 
after  a  year's  acquiefcence,  were  not  to  its  me- 
rits i  but  fimply,  that  as  far  as  it  affefted  him, 
it  was  a  judgment  in  abfcnce^  or  by  default; 
although  his  title  had  been  bne  of  the  fubjefts  in 
litigation,  and  was  particularly  called  in  queftion 
by  it,  and  exprefsly  fet  afide. 

The  arguments  employed  on  his  part,  before 
the  court  of  Seflion,  were,  Firft,  that  by  1695, 
ch.  24.  (which  was  made  to  prevent  frauds,  by 
perfons  entered  into  poflefllon  of  lands,  without 
completing  their  feudal  titles)  the  fifter  and  heir 
of  the  laft  Hugh  Rofe,  was  bound  to  make  up 
her  title  to  her  brother,  and  to  fubftantiate  his 

con* 
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conveyances.  But  this  law  was  made  for  t'le 
benefit  of  creditors,  and  does  not  alFeft  vol  in- 
tary  or  gratuitous  deeds.  Frafer  was  no  pur- 
chafer  for  onerous  caufes,  or  valuable  confidera- 
tion :  he  gave  nothing  for  the  eftate,  (howfocver 
the  deed  may  recite  to  the  contrary)  and  receives 
nothing  from  it  s  for  it  is  a  naked  Superiority, 
granted  for  the  purpofe  of  making  a  vote. 

The  fecond  argument  was,  that  Mrs.  Rofc 
was  bound  by  her  brother's  afts,  becaufe  flic 
claimed  under  him,  and  had  ferved  herfelf  heir 
in  general,  and  of  line  to  him.  But  this  fervicc 
was  not  general,  but  fpecial  cum  beneficio  inven^ 
i/trii,  \.  e.  as  far  pnly  as  the  aflets  extend.  And 
her  claim  in  objeftion  to  the  voter,  is  not  as  the 
reprefcntative  of  her  brother,  but  as  heir  to  her 
father,  and  paramount  to  the  title  of  her  brother. 

The  argument  on  the  part  of  the  objeftors 
was  and  is.  That  the  aflignation  to  the  precept 
in  the  crown  charter,  upon  which  the  voter's 
infeftment  proceeded,  depending  altogether  upon 
the  charter,  and  that  charter  being  reduced  and 
fet  afide,  his  title  is  deftroyed  likewife.  It  is 
immaterial  in  this  queftion,  whether  the  judg- 
ment proceeded  againft  the  party  himfelf,  or 
not,  becaufe  his  ////<?  was  the  fubjeft  of  di(pute, 
^nd  was  fully  before  the  court,  and  fhe  pro^ 
<:eeding  related  to  that  alone. 

The 
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The  counfcl  for  the  String  member  contendedj^ 
That  the  objeftipn  was  groundlefs  and  frivolous ; 
fmd  argued  as  follows  in  fuppoft  of  the  vote. 

The  allegation  of  the  petition  to  the  Houfe 
is,  that  Captain  Frafcr  was  denuded  of  his  eftate^^ 
by  a  decree  of  the  Court  reducing  and  ietting 
afide  his  right  and  title  to  it.  But  the  judges 
themfelves  have  unanimoufly  declared  the  con^ 
trary,  by  their  decree,  in  which  they  difmifled 
the  complaint  of  the  petitioners,  proce 
upon  th^t  allegation. 

It  is  neceffary  to  bear  in  mind  that  it  b  not  s^ 
poffiiUy  but  an  a£lual  alteration  of  circumftances^s 
that  can  juftify  the  freeholders  in  (biking 
inrolled  perfon  off  the  eleftion  roll.    The  wor 
of  fcft.  3.  of  16  Geo.  II.  ch.  11,  are,  no  " 

holder  (hall  be  ftruck  oflF,  or  left  out  of  the  . , 

except  upon  JufficUnt  ohjeSHons^  (^rtfing  from  t^    ^^   Jhe 
alter atim  of  that  right  or  title^  in  re^S  if  wbi^^  -^smr^^i 
be  was  inroUeJ.'*    And  again,   in  fed.  rs^  tET  .  Wit 
words  are  *^  whofe  circumftances  are  alterem^^^.'* 
The  freeholders  are  incompetent  to  judge  nft       -^^^ 
merits  of  any  aflion,  which  may  eventually  crefl^^^^ 
an  alteration  of  circumftances  in  a  freehold  n^^K'^^t, 
The  legal  prefumption  is,  that  the  right  is  c:zSM\t 
fame,  until  an  alteration  is  regularly  eftabliihe^^=^* 

The  effcft  of  the  interlocutor,  by  which  «:r  ^^e 
Voter  was  admitted  to  conteft  the  daim  of  N^T  ^ws. 
Rofe  againft  him,  is  to  place  him  in  the  fiim-^"^^ 
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ffcjUBc  as  when  her  procefs  of  reduftion  comr ' 
menced.     She  may  T)rocced  agaipft  him,  an4  ^ 
tnay  reduce  his  tide  5  which  is  now  die  only  legal 
ground  of  obje^ion  to  his  vote  5  vi?.  that  an 
Alteration  may  happen,  from  this  poflible  challenge 
of  his  tide.    In  refpefl:  tp  the  heir  male,  the 
pde  is  reduced  by  the  decree,  and  it^  cannot 
?ivail  himfelf  of  it  5  but  the  voter,  not  having 
been  perfonally  a  party  to  that  redu^ion,  is  free 
€0  conteft  it.     And  he  has  actually  inftituted  a 
fuit  for  the  purpofe,  which  is  pending.     There- 
fore if  the  voter  had  ftood  merely  in  the  Gtua- 
jion  of  his  principal,  the  late  Mr.  Rofe,  this 
argument  would  be  fufficient  to  maintain  bis  vote. 
A  right  that  is  only  voidable,  (hall  be  valid  till 
|t  is  reduced.     There  have  been  feveral  cafes 
flecided  by  the  court  of  Seffion,  which  prove 
this  point.    The  freeholders  of  Cromarty  m 
1765,  upon  an  application  for  inrollment,  rcfufed 
It,  "  in  refpeft  that  a  procefs  of  reduftion  was 
in  dependence,"  whereby  the  lands  might  have 
been  aflFeded.    And  though  their  refufal  was 
not  abfolute,  but  only  a  delay  of  the  inrollment^ 
fill  the  iflue  of  the  procefs  Ihould  be  known,  the 
court,  upon  complaint,  ordered  the  claimants  to 
be  added  to  the  roll,  and  would  not  fuffer  the 
freeholders  to  go  into  the  merits  of  their  ob- 
jeftions  to  them.    Wight,  134.    At  the  AirOiire 
^leftion  meedng  in  1780,  a  claim  for  inrdlment 

was 
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v/zs  refufed,  becaufe  a  fummons  of  reduffioi 
had  been  executed  againft  the  claimaQt.  &u( 
the  court  of  SelTion  ordered  the  claimaDt  to  be 
inroUed>  nocwithftanding.  Wight^  aji.  The 
fame  author  truly  lays  down  the  law  upon  the 
fubje£l,  in  thcfe  words  (p.  222.)  **  The  free- 
holders have  no  right  to  enter  into  a  difcuflkm 
of  a  claimant's  progrefs,  (his  title  deeds.)  His 
own  charter  and  infeftment^  are  all  that  they  are 
concerned  with  s  and,  if  thefe  are  ^x/i^  formali 
he  muft  be  inrollcd."  A  court  of  freeholders 
has  no  authority  to  cite  witnefTes,  or  to  adminifter 
oaths.  Although,  therefore,  it  were  objected  to 
a  clainmant,  that  a  difpofition  conveying  to  him 
the  precept  in  a  crown  charter,  was  forged,  they 
could  not  try  that  fa£b,  and  he  would  ftill  be 
intitled  to  demand  of  them  to  inroU  him,  whik 
it  remained  unchallenged,  and  until  it  ihould  be 
fet  afide  by  the  court  of  Seflion,  in  a  proper 
procefs  of  reduftion. 

But  if  the  Committee  were  now  to  proceed 
further,  and  fhould  think  themfelves  competent 
to  decide  upon  the  merits  of  this  tide,  it  will  be 
found  valid,  according  to  the  aft  1695.  ch.  24. 
The  words  of  it,  relating  to  this  fubjeft,  are, 
*^  That  if  any  man  (hall  hereafter  ferve  himfelf 

heir, or  fhall  hereafter  fucceed,  not  to  his 

immediate  predeceflbr,   but  to  one  remoter,   as 
pafling  by  his  father  to  his  gpodfir,  or  the  like. 

Then 
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'Then  and  in  that  cafe,  he  fhall  be  liable  for  the 
debts  and  deeds  of  the  perfon  interjeaed,  to 
iK^hom  he  was  appearand  heir>  and  who  was  in 
the  pofleflion  of  the  lands  and  eftate,  to  which 
he  is  ferved,  for  the  fpace  of  three  years  *." 
Now  Mrs.  Rofe's  brother  poffeffed  the  eftate  for 
three  years  as  heir,  and  £he  is,  by  the  ftatute, 
bound  to  efiefhiate  his  deeds.  It  is  argued  on 
die  other  fide,  that  the  deeds  in  queftion  are  not 
for  valuable  conGderation ;  but  as  they  appear  to 
be  fuch,  it  is  fufficicnt  for  the  prefent  purpofe ; 
becaufe  nothing  appears  in  this  court  to  the  con- 
trary. And  though  Mrs.  Rofe's  fervice  has  been 
cum  beneficio  invenlarii,  that  will  not  prevent  this- 
conclufion;  becaufe  heirs  fo  ferved,  are  made 
liable,  by  the  fame  aft,  to  the  extent  of  the  in-' 
ventory ;  And  it  muft  be  prefumed  in  this  cafc^ 
that  the  lands  inventoried,  are  equal  to.the  charge, 
ilntil  the  contrary  be  proved. 
•  The  difpofition  to  Frafer  has  a  claufe  of  war- 
randice, which  is  likewife  binding  upon  his  heir. 
It  feemcd  to  be  admitted  in  the  court  ofSeffion, 
that  an  aftion  of  eviftion  upon  that  warrandice 
Alight  have  been  maintained  againft  her,  but  it 

•  The  title  of  this  ftatute  is  «•  For  obviating  the  frauds  of 
appearand  heirs."  It  begins  with  this  preamble :  **  Our 
Sovereign  Lord  confidering  the  frequent  frauds  and  difap* 
pointments  that  creditors  do  fuffer  upon  the  deceafe  of  their 
debitors,  and  through  the  contrivance  of  appearand  heirs  in^ 
their  prejudice.    For  remced  thereof,  &c/* 

was 
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was  argued  that  the  difponee  had  no  other  rigbl 
in  him  but  to  fuch  a£tion*  Now  it  is  not  com*' 
pctent  to  the  perfon^  who  is  fubje£l  to  the  war« 
ranty^  to  ufe  this  argument^  upon  any  qucftioQ 
ftirifing  out  of  fuch  warranty. 

The  counfel  for  the  petitioners  obferved  id 
rcply> 

That  they  had  not  contended  that  a  mere 
challenge)  by  afbion  of  redu£lion>  could  in?a^ 
lidate  a  title^  or  make  an  alteration  of  circum- 
ftances ;  but  that  a  fentence  of  reduftion,  wfaicfa 
had  been  pronounced  upon  the  voter's  title^  did 
neceifarily  cut  it  down« 

That  it  was  an  objedion  of  irtere  fbrmi  to 
contend  that  Captain  Frafer  had  not  betn  a  party 
tb  the  fuit ;  for  his  tide  deeds  (which  are  his  own 
and  not  the  heir^s)  had  been  called  for  in  that 
fuit,  and  were  brought  before  the  court  i  which 
could  not  have  happened  without  his  privity^ 
That  if  the  eleftion  had  happened,  before  the 
prefenting  his  petition  to  the  court  of  Seffion> 
the  judgment  mull  have  pafled  for  final  ^  and 
final  againft  him,  as  well  as  the  heir  male.  The. 
rcafon  of  which  could  only  be,  that  which  fup- 
ports  all  judicial  fentences,  that  they  are  valid 
and  effeftual,  till  fet  afide  or  reverfed.  That 
his  bare  petition  againft  the  interlocutor,  could 
not  4eftroy  its  force  and  cfFcft ;  and  therefore 

the 
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the  queftion  was,  ■  whether  at  ,thc  time  of  the 
ele£tion,  that  judgment  (landing  unrepealed  had 
6oc  annulled  the  voter's  tide. 

That  with  refpedk  to  the  fcrvice  of  MrSiRofe, 
As  heir  to  her  brother,  and  the  argument  founded 
upon  it,  it  would  be  fufEcient  to  refer  to  the 
decifion  of  the  ^ourt,   in  the   origmal  a&ion 
brought  by  Mrs^  Rofe ;  which  determined,  that  . 
her  fervice  cum  beneficioy   did  not  preclude  het 
fiiom  fetting  afide  the  fetdement  of  the  fee,  made 
by  her  brother  in  favour  of  the  heir  male;  and • 
therefore  ought  not  to  bar  her,  from  obje£Ung. 
to  the  liferent  conveyance  which  he  granted  by 
the  fame  deed  to  the  voter.    That  this  argument, 
was  further  fupported  by  a  cafe   in  Kaims's 
Diflionary  of  Decifions,  vol.  3,  p.  153,  which 
is  there  ftated  as  follows,  ^^  Menzies  of  Coulter^- 
allars  difponed  hi^  eftate  to  Dickfon  of  Kilbucho* 
Upon  Coulterallars's  deaths  Robert  Menzies,  his' 
heir,  brought-  a  reduction  of  Kilbucho's  difpo* 
fition,  on  the  ground  jthat  Coulterallars,  having 
never  made  up  proper  ddes  to  that  eftate,  was 
not  in  a  capacity  to  di^one. — Anfwerei^  That 
the  purfuer  being  ferved  heir  cum  beneficio  mven-- 
iaru  to  the  difponer,  could  not  quarrel  the  dif- 
pofidon*    The  caufe  being  heard  in  prefence^ 
the  Lords  found.  That  the  fervice  cum  beneficio 
did  not.  bar  the  purfuer  from  iAfifting  in  his 

Tjic 
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The  Committee  pafled  the  fbUowing  refoktxri 
upon  this  cafe : 

That  the  freeholders  of  the  county  of  Nmm  £i 
right,  in  not  expunging  Captain  John  Fraferfrm 
the  roll  of  freeholders  of  the  county  of  Nairn. 

When  the  parties  were  informed  of  Ais  dc- 
cifion,  die  peritioners  declined  to  proceed  any 
fixrther  in  the  caufe :  Whereupon  the  Committee 
declared 

The  fitting  member  duty  eleSed. 

Of  which  the  Chairman  informed  the  Houfe 
on  the  following  day,  april  3d.  ♦ 


During  the  inquiry  iftto  Sir  Ludovick  Grant*!l 
vote,  (Sec  pa.  41 1  <)  it  became  a  queffion,  whether 
the  party  objeding  ought  to  produce  the  trail: 
deed  itfelf,  whereby  he  had  difporied  his  property 
to  the  truftces.  The  counfel  for  die  fitting 
member  infilled  upon  the  produftion  of  the 
deed.  On  the  part  of  the  objeftors,  it  wa^  con- 
tended. That  as  this  deed  had  been  admitted 
by  the  fame  parties,  in  the  caufc  in  Scotland,  it 
ought  not  to  be  required  now :  That  further,  a» 
the  inftrument  of  fafuie  had  been  now  produced, 
which  proceeded  upon  that  deed,  the  eflrcft  of  it 
was  legally  before  the  court,  in  the  fame  manner 
as  if  the  decid  rcfelf  had  been  produced.     And 

•  41  Joani.  470. 

they 
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fhty  contendedj  that  even  if  nothing  more  than 
the  minutes  of  eledtion  had  appeared>  they  would 
be  fufficientj  becaufe  it  appeared  from  them 
that  SirLudovick  Grant  had  admitted  the  deed 
at  the  eleftionj  when  his  vote  was  objefted  to. 

That  by  the  law  of  Scotland,  thefe  circunv- 
ftances  were,  more  than  fufHcient  proof  of  the 
exiftence  of  the  deed  in  queftion,  as  to  the  pre* 
fent  purpofe ;  and  the  court  in  confidering  a  cafe 
under  that  law,  ought  to  be  guided  by  the  rules 
of  evidence  received  there.  The  counfel  con- 
cluded with  requefling  the  court,  if  their  dccifkni 
fiiould  be  againft  them,  to  confider  the  hardlhip 
of  the,  petitioner's  fituation,  and  to  make  an  ap-* 
plication  to  the  Houfe,  for  leave  to  adjourn,  in 
order  to  give  the  petitioners  time  to  obtain  the 
authendc  evidence  of  the  deed  from  Scotland; 
becaufe  it  was  evident,  that  thofe  who  contended, 
for  the  neceflity  of  producing  the  deed,  could  have 
no  other  motive  in  it,  butcaptioufly  to  overreach 
their  opponents,  in  a  point  of  form  unexpeded» 

The  Comm^ftee  thought  it  unneceffary  to  hear 
any  argument  from  the  other  fide ;  and  informed 
'  the  counfel  that  they  had  refolved,  Thaf  ibe  pro^ 
duEtion  of  the  iruft  deed  was  ntcejfary :  And  that 
the  Committee  would  apply  to  the  Houfe^  for  leave 
to  adjourn y  for  a  time  fufficient  to  enable  tbepeti^ 
Uioners  to  procure  tbejame^ 

Vol.  Ill-     ;       F^  Thi» 
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This  refolution  had  the  tStd:  of  producing 
from  the  counfel  f9r  the  fitting  member,  after 
fome  convcrfation  upon  the  futgeft,  an  admiffion 
rcfpc6ting  the  deed,  the  fubftance  of  which  is 
.  before  related  in  the  ftatemcnt  of  the  cafe  of 
Sir  L.  Grant,  in  pa.  41  !• 

In  the  cafe  of  Forfar,  in  april,  1782,  the 
Committee  pafTed  a  fimilar  refolution  upon  aa 
cccafion  of  the  fame  kind. 


NOTE       s 

I  <)N    THE    CA8X   or 

NAIRN. 

PAGE  411.  (A.)  The  ftrianefs  with  whidi 
petitions  have  been  fometimeS  conftrued,  in  the 
modern  elcSion  court,  is  very  fcrupulous ;  and  it  may 
be  doubted,  whether  fuch  a  mode  of  conftrudion  is 
fuitable  to  the  nature  of  the  caufes  inftituted  there. 

This  minute  attention  to  th6  cxpreffions  <rf  a  peti- 
tion,  in  application  to  the  evidence,  feems  to  have 
fprung  up  within  very  modern  times  ;  which  perhaps 
has  been  owing  to  the  prafiice  (equally  modern)  of 
enlarging  petitions,  by  introducing  a  number  of  par- 
ticular 
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ticulaf  charges  into  them ;  inflead  of  following  the 
'pld  courfe,  of  making  ihort  and  general  allegations* 
The  Journals  contain  many  inftances,  in  which  peti- 
tions containing  phrafes  as  general  and  looie  as  thofe 
in  queftion,  have  been  tried  upon  evidence  that  went 
to  the  whole  merits  of  the  cafes,  without  objection.  I 
will  refer  the  reader  only  to  a  few  of  thefe,  which 
happened  in  the  reign  of  William  III.  The  words 
«  uTulue  pra^icesy'*  "  illegal  pra^icesj''  "  indire^prac* 
fuesj*  ^falfely  retumed^^  appear  to  have  been  the  onijr 
foundation  of  the  charge  againil  fitting  members,  upon 
which  evidence  has  been  received  of  bribery  and 
treating,  abufes  of  returning  officers,  rights  of  voting, 
and  majority  of  numbers.  For  which  fee  lo  journ. 
276.  II  journ.  342.  and  13  journ.  3,  63,  136,  145, 
i69,  189.  The  petitions  in  the  cafes  of  Maiden, 
^ifliopfcaftle,  Thetford,  and  Orfofd,  connefted  with 
the  proceedings  upon  them,  as  ftated  in  the  laft  jnen- 
tioned  volume,  deferve  particular  attention  in  con- 
iidering  this  fubjedt.  The  allegation  in  the  cafe  of 
Maiden  is  ftated  in  thefe  words,  ",  that  moft.  of  the 
legal  voters  were  for  the  petitioner;  but  by  undue 
praAices,  the  bailiffs  of  the  borough  have  returned 
Mr.  M.  in  wrong  to  the  petitioner.  And  praying,  &c/^ 
.The  evidence  in  fupport  of  this  petition  contained 
inquiries  into  the  rights  of  voters  of  various  defcrip- 
tions,  and  of  votes  tendered  and  refufed. 

In  the  cafe  of  Biihopfcaftle,  the  words  of  the  peti* 
tion  are,  ^  that  the  petitioner  had  the  majority  of 
legal  voices  ;  yet  in  an  arbitrary  manner,  and  contrary 
to  the  antient  cuftom  of  the  borough,  Sir  W.  B.  was 
4induly  returned  ;  which,,  with  other  illegal  praftices, 
uxt  in  prejudice  of  the  petitioner."  I'he  evidence 
F  f  2  receivei]> 
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received^  tended  to  take  ofF  three  votes  from  ^ 
(ittrng  member's  poll,  and  to  add  three  to  the  ped- 
tioner's  who  were  rejcded,  and  to  prove  bribery  on 
die  fitting  member's  fide. 

In  the  cafe  of  Thetford^  (the  cafe  fo  often  dtcd  for 
fts  conftniftion  of  the  treating  ad)  the  words  of  dse 
petition  are,  ^  that  the  petitionef  had  the  majoritj  of 
qualified  eledlors  ;  but  the  nvayor  refufed  feveral  qoa- 
lified  voters,  and  admitted  others  unqualified  to  poll 
for  James  Sloane,  £fq»  who  hath  procured  himfelf  to 
be  returned.  And  many  other  illegal  prances  were 
ufcd  at  the  &id  elefiion,  in  prejudice  of  the  petidoner.** 
The  evidence  was  of  the  rights  of  voters  rejeded| 
and  (the  moft  important  part  of  it)  of  bribery  and 
treating. 

In  the  cafe  of  Orford  the  words  are,  ^  that  die  peti- 
tioners were  duly  chofen  members  to  ferv^  &c.  but 
that  Sir  T.  F.  and  Sir  C.  H.  have  procured  thcmfclvd 
to  be  returned,  though  they  were  neither  duly  chofen 
iior  duly  returned."  The  evidence  confifted  of  a 
long  inquiry  into  the  right  of  eleaion,  and  when  that 
was  decided,  went  upon  the  majority  of  numbers  ia 
general  on  the  poll. 

^     The  petition  ia  the  prefent  caufe,  though  unftUfidly  * 
drawn,  and  more  particular  than  neceflary,  j'et  alledges, 
that  the  petitioner  had  in  his  fiivour  a  majority  of  the 
legal  eledtors,  and  that  the  cledion  and  return  wert 
an  undue  eledlion  and  return. 

See  the  decifion  in  the  Downton  canfc,  uponafimt* 
Jar  queftion,  in  pp.  195— 204. 

Pa.  419,  and  421.  (B.)  Tbofe  who  aft  more  par* 
ticularly  interefted  in  a  queftion  of  this  fort,  may  re- 

ceiiec 
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ceive  from  the  pleadings  in  the  caufe,  before  the  court 
of  Sefiion,  (which  are  all  printed)  and  the  opinions  of 
ithe  judges^  as  reported,  fatisfa£tory  information  re* 
lating  to  it. 

The  cafe  of  M'Adam  was  decided  7  March,  1781, 
dind  Is  reported  in  page  88,  of  the  fecond  part  of  the 
Faculty  decifions,  and  in  Wight,  4to.  p.  282.  I  ob- 
ferve,  in  the  argument  againft  the  vote,  as  ftated  in 
the  colle£lion  of  decifions,  it  is  alledged,  '^  that  the 
grantor's  right  was  difTolved,  the  truftdes  having  fold 
the  fubje£isJ'  In  the  anfwers  given  in  to  the  court  rf 
Seffion  for  Sir  Ludovicic  Grant,  to  the  complaint 
againft  him,  his  counfel  comments  on  the  cafe  of 
M^Adam  in  the  following  words  : 

*'  When  the  circumftances  of  that  crfe  are  attended 
io,  it  will  plainly  appear,  that  it  cannot  be  confidered 
as  a  deciiion  upon  the  general  queftion,  whif  h  remains 
as  entire  as  if  that  judgment  had  not  been  pronounced* 
Mr.  M^Adam  having  become  bankrupt,  conveyed  his 
^ftate  to  truftees  for  behoof  of  his  creditors,  who  pro^- 
needed  to  fell  part  of  his  eftate,  and  advertifed  the 
remainder  for  (ale.  Matters  were  in  that  fituatioq 
when  parliament  was  diflolved  in  1780,  and  applica<»> 
tion  was  made  to  his  truftees,  by  the  friends  of  one  of 
the  candidates  for  the  county  of  Air,  to  delay  the  fale 
of  the  remainder  of  the  eftate,  till  after  the  ete(5tion  i 
and  accordingly,  the  truftees  advertifed  it  to  be  fol4 
upon  the  17th  of  oiElober,  being  the  day  immediately 
^bfequent  to  the  day  of  ele^on.  The  eftate  was 
accordingly  ibid  at  5250 1.  which,  it  was  admitted, 
was  not  iiifl$icient,  when  joined  to  the  price  of  his 
DCher  fi>bje£b,  to  pay  on^  h^df  of  his  debts*  At  the 
f)e^<H^  it  was  moved  to  e^pun^e  Mr.  M^Adam 
F£3  from 
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from  the  roll ;  but  die  obje£Uon  vas  oveiruled  by  a 
majority  of  the  freeholders.  A  complaint  was  offerti 
to  your  Lordfhips,  which  the  complainers  introduced 
uith  obfcrving)  That  upon  looking  into  the  ce&- 
books,  the  complainers  cannot  fee  any  evidence,  that 
the  lands  mentioned  in  Captain  M^Adam's  daim,  azt 
valued  at  400 1.  Scots;  nor  do  they  fee  any  articfei 
which  fcems  to  apply  to  thoTe  lands.  They  are  fenfible, 
indeed,  that  the  objedion  would  come  too  late,  unlc6 
an  alteration  of  circumffances  could  be  condcicendod 
ifpon.  But  they  are  to  condefcend  upon  an  alteration 
of  circumftances,  upon  which  an  objecHon  was  made 
at  the  meeting  for  eledron,  upon  the  1 6th  of  odober 
laft,  and  a  proteft  taken,  upoi^  its  being  repelled  by  a 
inajority  of  freeholders.  A  very  fhort  anfwer  was 
given  into  the  complaint,  in  which  it  was  admitted, 
that  part  of  the  eftate  was  fold  before  the  eledioh,  and 
that  the  fale  of  the  remainder  was  purpofely  delayed,  by 
fpecial  agreement,  till  the  day  after  the  eledion.  In 
that  fituation,  your  Lordfhips,  feeing  that  Mr,  M^Adam 
had  ceafed  to  have  any-intcrcft  in  the  county;  that, 
vpon  the  day  of  eleftion,  his  right  to  the  remaining 
part  of  the  eftate,  was  to  expire  in  a  few  hours  ;  and 
that  there  was  no  evidence  that  the  lands,  over  whick 
that  right  (fuch  as  it  was)  extended,  wete  valued  it 
400 1,  were  of  opinion,  that  he  ought  to  be  expunged 
from  the  roll.  This  judgment  was  pronounced  upoa 
the  7  th  of  march,  And,  tfpon  the  very  day  after,  arc- 
daiming  petition,  avowedly  written  in  a  great  hun^^ 
was  offered  againft  it,  which  was  refufed  withbcrt 
anfwers.  Such  bfcing  the  circumftances  of  the  tsJk  dP 
Mr.  M^Adam,  the  rcfpdridcnt  cannot  agrfee,  that  thai 
fingle  judghfieht  is  fufficient  to  fix  an  important  poiri^ 
\i\  the  law  pf  Scotland  >i  ■■  '  ■: /* 
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Tft.B  Case  or  mi  CITY  o» 

NORWICH. 


The  Committee  was  cbofen  o^  thurfday^  die  15^1  oC 
february,  ijiji  aiid  CQQfifte4  of  ^Q  (ollowii^ 
members.: 

Sir  George  Yonge,  Bart,  Chairman^ 

George  Dempfter,  ^^V\j^^^^,^ 
Henry  Addington,  Efq;  V 

Patrick  Jiiunp,  Efqi  Alexander  Brodie,  Efi{i 

Hon«  Piudley  Ryder  Mark  Pringle,  Efqi     * 

John  Baring,  Efq;  Lord  Vifcount  Bayham 

Paul  Orchard,  Efq;  George  Skene,  Efq; 

Will.  Drake,  jun.  Efqi  John  Galky  Knight,  Efq; 

James  Martin,  Efq;  William  Wemyfs>  Efqj 

Petitioners. 

Sir  ThoQias  Qeevor,   Bart,   and  certain  ^le£lors  o( 

Norwich. 

Sitting  Member. 
Hen.  Henry  Hobart« 

For  ttie  C^indidaite,.  Mr.  Piggott  and  Mr.  Garrow« 
For  the  Eleaors,  Mr.  Dallas. 
F^  the  Sitting  Membcri   Mn  Partridg;^  tni  Mr« 
PoMglaSt 

THf 
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THE  petition  of  Sir  Thomas  Bcevor  al- 
kdgedft  That  the  fitting  member,  by  him- 
fclf>  his  agents  and  managers,  had  been  guilty 
of  many  notc^ipus  a6b  of. bribery,  by  money 
and  promiies  tp  the  eleAors,  in  order  to  procure 
his  election ;  That  in  the  fame  manner ,  he  had 
oflFended  againft  the  Treating  aft :  That  he  had 
alfo  prevented  the  freedom  of  eleftion,  and  dif- 
turbed  the  peace  of  the  city  by  riots  and  tu- 
mults i  a^d  had  confined  feveral  "eleftors  to  pre- 
vent their  voting :  That  the  fherifFs  had  admitted 
ipany  perfons  to  vote  for  the  fitting  member, 
who  had  no  right,  and  rejefted  others  who  ten-- 
dcfed  for  the  petitioners,  who  had  a  right  to 
vote  5  and  by  fuch  and  other  corrupt  and  illegal 
means,  a  colourable  majority  was  obtained  for 
the  fitdng  member,  although  the  petitioner 
ought  to  have  been  returned  ♦. 

The  petition  of  the  elcftors  *  was  in  the  fame 
terms  as  that  of  Sir  Thomas  Beevor. 

The  right  of  eledion  for  this  city  is  eftabliftied 
by  a  refoludon  of  the  Houfe  of  Commons,  to 
he  '^  in  the  fi^holders,  and  fuch  freemen  only 
of  the  faid  city  as  are  entered  in  the  boolts,  and 
do  not  receive  alnos  or  charity  f /'    - 

•  42  Journ.  276.  +  13  Jouni.  790,  J91,  12  nwrchj 

170I-2.  ' 

The 
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The  elcftion  in  qucftion  happened  on  a  vi'i 
cancy,  occafioned  by  Sir  Harbord  Harbord'i 
being  created  a  Peer,  in  auguft  178^.  It  cainc 
on  upon  the  i5ch  of  leptenibei^  iMtowing,  at 
which  Mr.  Hobart  and  Sir  Thbmas  Beevorj 
and  afterwards  Mr.  Buxton/  wdre  candiditei 
The  numbers  for  each  on  the  pdll  were  as  fol- 
lowing; Fot 

Mr.  Hobart      -        -         1450    : 
Sir  Thomas  Becvor    -         1383 
Mr.  Buxton      »        •  lo 

The  counfel  for  the  petitioners,  in  opening 
their  cafe,  ftated  that  they  woujd  prove  Sir  The- 
mas  Beevor  to  be  intitled  to  the  feat,  i>y  a  ma-» 
jority  of  numbers;  by  difqualifying  fo  noany  of 
the  fitdng  merpbcr's  votes,  cither  as  not  ]cpi 
freemen,  or  as  bribed,  and  by  adding  fo  many 
to  the  petitioner's  who  had  been  rejcded,  as  to 
reduce  the  votes  for  the  fitting  member  to  a 
minority :  And  that  whether  they  fliould  fuccccd 
in  this  OT  not,  they  would  prove  the  charges  of 
bribery  and  treadng,  and  other  illegal  a£ts  oa 
(he  part  of  Mr.  Hobart,  fo  as>  to  render  him  in* 
capable  of. .maintaining  his  feat. 

They  gave  its  tshe  following  general  ftate  rf 
the  numbers  intended  to  be  difcjualified,  with 
Cbe  objedioAs,  viz« 

'  '  621 
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62>  as  not  being  entered  in  the  books^- 

^i,  as  having  received  parilh  relief  within  the 

year, 
31,  as  kept  in  the  infimaary  or  Mrorkhoufo, 
1 1,  as  receiving  charities  at  Tarmouth, 
10,  as  kept  in  the  great  hofpital, 

4,  as  kept  in  Doughty's  hofpital, 
^4,  as  freeholders  hot  duly  aflefled  to  the"  land 

tax, 
XT,  as  freeholders  with  a  defeftivc  title  as  to 

voting, 
10,  as  Minor  Canons,  Lay  Clerks  and  Vergers, 

not  legal  freeholders, 
4,  as  having  voted  twice, 
33,  as  having  been  bribed  to  vote  for  Mr. 

Hobart. 

On  the  firft  day  of  the  trial,  they  proceeded 
with  an  examination  of  the  Chamberlain's  books, 
f<*  the  purpofe  of  fcrutinizihg  the  votea  for  the 
fitting  member,  under  the  firft  head  of  olyeftion ; 
Ae  progrefe  in  which  was  very  flow.  But  on 
the  next  day,  they  faid  they  found  that  the  pro- 
ceeding further  in  this  inquiry  would  neceflarily 
employ  fome  weeks ;  that  the  chamberlain, 
whofc  affiftance  ^as  neceflary  to  it,  was  at  that 
time  tStfiabte 'from  iUnefs  to  attends  and  there- 
fore 
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fore  they:  declared  a  reibludooj  to  abaodon  tkfe 
parts  of  the  cafe  which  confifted  of  an  inqinry 
into  the  fbite  of  the  polli  and  only  to  proceed 
upon  evidence  in  fupport  of  the  other  charges 
of  the  petition,  in  order  to  difqualify  the  fitopg 
member. 

Upon  this  fubjefb  a  great  deal  of  evidence 
was  given,  and  much  time  employed  in  beariog 
it.  The  general  tendency  of  it  was  to  the  fid- 
lowing  effefl : 

That  in  the  month  of  july  1786,  as  ibonas 
the  expeftation  of  the  vacancy  before  mentioned 
was  public,  a  general  canvas  was  begun,  and  % 
great  number  of  public  houfes  were  opened  in 
all  parts  of  Norwich^  notorioufly  and  publidy, 
pn  the  part  and  by  the  direAion  of  Mr-  Hobar^ 
for  the  purpofe  of  entertaining  the  voters  widi 
meat  and  drink,  contrary  to  law ;  which  conduft 
was  carried  on  to  the  time  of  the  eleftion,  and  on 
the  days  of  the  poll,  namely  the  i^th  and  i6di 
.of  feptcmbcr.  That  once  or  twice  a  week,  for 
about  feven  weeks  before  th?  ekdtion,  voters  Ibr 
Hobart  were  promifcuoudy  treated  with  fuppers 
at  thefe  houfes,  at  the  e|;pence  of  ^  fhilling  or 
eighteen  pence  each. 

That  orders  for  opening  th^ie  hi^ules,  and  (or 

.paying  the  bills  of  their  e^cpences,  were  given  by 

perfons  compofing  a  Committee  ibr  m^uia^g 

-Mr.  Hobart's  election,  confiftii?g  of  s^pumber  of 
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his  friends,  acknowledged  by  him  in  that  cha- 
fsifber. 

That  between  four  and  five  thoufand  pounds, 
fubfcribed  by  different  perfons  at  different  times, 
(for  1500].  of  which  Mr.  Hobart  was  anfwer- 
able)  were  paid  to  Mr,  Hobart's  banker  in  Nor- 
iRfich,  for  the  cxpences  of  the  eleftion  5  an ,  ac- 
count of  which  money  was  kept,  under  the  title 
of  "  Mr.  Hobart's  cleftion  account,"  and  a 
great  part  of  which  was  paid  before  the  eleftion,. 
to  drafb  for  various  fums,  on  different  days, 
chiefly  drawn, by  one  particular  member  of  the 
Committee ;  the  date  of  the  firft  being  on  the 
siftofjuly. 

That  between  two  and  three  thoufand  pounds 
of  this  money  were  paid  by  the  above  drafts, 
for  treats  and  other  fuch  expences  for  the  voters, 
before  the  eleftio'n,  and  the  remainder  after- 
wards. At  the  end  of  the  account  it  appeared, 
that  the  whole  fum  paid  by  the  banker  to  the 
above  drafts,  was  5365 1.  which  exceeded  the 
<  fum  fubfcribed  by  700  L  ^and  upwards,  for  which 
SMr.  Hobart  was  entered  Debtor.  ^       ' 

That  a  great  number  of  voters  were  alio 
treated  frequently,  at  three  taverns  in  London, 
with  the  knowledge  and  privity  of  Mr.  Hobart, 
by  his  agent  there,  and  were  conveyed  to  Nor- 
wich to  vote,  and  brought  back  to  London  f  all 
receiving  a  pecuniary  compenfation,  according 

to 
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to  the  circumftances  of  the  perfons,  for  lo£  of 
time  i  the  expence  of  all  which,  amouiuing'io 
about  800  h  was  de&ayed  out  of  the  above 
fund. 

That  fome  of  tlie  London  voters  were  in  die 
fame  manner  carried  to  SwafFham  in  Norfolki 
^nd  treated  there,  previous  to  their  gdng  to 
Norwich. 

There  was  alfo  evidence  given  of  afts  of  bri- 
bery by  gifts,  oilers,  and  promifes  of  money 
and  rewards,  in  order  to  obtain  votes,  by  per- 
fi)ns  ading  as  agents  to  Mr.  Hobart,  or  ^th 
his  privity  1  upon  which  fubjed  there  was  con- 
tradiftory  evidence  between  the  parties. 

This  is  a  general  view  of  the  petitioner's  cafe. 

^  ^    ^  ^  That  of  the  fitting  mepibcr 

Cafe  of  the  ^n    .      r  , 

Sitting  Member,       confiaed  of  an  endeavour  to 

prove, 

I.  That  there  was  no  treating  of  voters,  witb 

she  privity  of  Mr.  Hobnrty    or  by  the  order  of 

any  perfon  avowed  by  him,  after  the  ifluing  of 

the  eledlion  writ  was  known  at  Norwich.     For 

which   purpofe,    fome    of  the   publicans   were 

called  to  prove,  that  the  entertainments  at  their 

houfes  after  tliat  period,  were  not  warranted  by 

any  orders  on  Mr.  Hobart's  behalf.     And  the 

counfcl  contended,  that  this  reftri&ion  in  point 
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ct  time,  kept  the  cafe  free  from  the  penalties  of 
the  Treating  aft  ♦. 

^  2.  That  the  circumftances  related  of  the  afts 
of  bribery  afFefting  Mr.  Hobart,  by  means  of 
•ny  agent  or  fuppofed  agent,  were  either  falfe  in 
themfelves ;  or  that  the  perfons  by  whofe  means 
any  fuch  fafts  might  have  happened,  were  not 
authorifed  by,  or  in  this  refpeft  connefted  with 
Mr.  Hobart,  or  his  Committee. 

3w  That  the  petitioner  had  been  equally  guilty 
of  a  breach  of  the  Treating  aft,  with  refpeft  to 
the  entertainment  of  voters,  by  <lirefting  houfes 
to  be  opened  for  that  purpofe,  an4  paying,  or 
undertaking  indireftly  for  the  payment  of  the 
expences  fo  incurred. 

The  decifion  of  the  Committee  was  formed 
tipon  a  confideration  of  all  thefe  points  of  fafts, 
according  to  the  credit  they  might  think  fit  to 
^give  to  the  witncffcs  brought  to  eftablifli  them. 
jj  have  in  my  firft  volutne  given   reafons  for 

avoiding  the  detail  of  all  fuch  inquiries,  and 
need  not  repeat  them  here.  The  time  em- 
ployed upon  the  petitioner's  cafe,  lafted  from 
the  1 6th  of  february  to  the  ift  of  march,  inclu- 
five.  On  the  2d  of  march  the  fitting  member's 
cafe  was  opened,  and  was  finilhed  on  the  yth.  On 
the  day  after,  the  Committee  determined  ge- 
nerally, ' 

^  Stt  it  in  Vol.  I.  p.  63. 
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That  neither  the  fitting  memher^  Mrtbefdi* 
tioner  was  duly  eleSled  i  and  that  ibe  ekBim  ton 
void. 

Of  which  the  Chairman  informed  the  Houfe 
on  Friday,  march  9th;  in  confequence  whereof  a 
new  writ  was  ordered  *. 

In  the  beginning  of  this  caufe,  when  Mr.  Ker- 
rifon,  a  banker,  was  under  examination  by  the 
petitioners^  upon  the  buGnefi  of  the  fubfbipttn 
fund,  he  was  aflced,  if  he  had  kept  the  dnfii 
by  which  the  money  was  exhaufted ;  and  anfiitr* 
xng  in  the  affirmative^  was  required  to  produce 
them. 

Hereupon  the  counfel  for  the  fitting  member 
pbjefted  to  the  pedtioner's  right  to  require  this 
produdtion,  and  argued.  That  before  deeds  or 
papers  of  parties  were  to  be  produced,  it  was  in* 
cumbent  on  the  party  calling  for  them,  to  flicw 
an  interefl:  in  them :  Conformably  to  which  ruk^ 
in  a  court  of  equity,  when  a  bill  is  brought 
againft  a  banker,  to  obtain  a  difcovery  of  money 
in  his  hands,  it  is  necedary  to  ftate  in  the  biD 
a  right  of  the  plaintiff  to  fuch  money.  That 
in  the  late  cafe  of  Cricklade,  it  had  been  con* 
tended,  that  the  freeholders  were  obliged  to  pro- 
duce their  tide  deeds,  when  called  for^  becauCb 
the  candidate  had  an  interefl  in  the  vote  i  but 

♦  42  Jooxn.  525,  6. 
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the  Committee  there  were  of  opinion,  that  he 
had  not  fuch  an  intereftj»  as  gave  him  a  right  to 
caU  for  the  voter's  deeds. 

That  bankers  were  connefted  with  their  em- 
ployers in  a  confidential  manner,  like  attornies 
"with  their  clients  j  and  were  intided  to  a  fimilar 
privilege  of  fecrecy,  if  thofe  employers  defired 
it :  That  this  had  been  a  private  tranfaftion,  be- 
tween a^gendeman  and  his  banker,  which  third 
perfons  had  nothing  to  do  with. 

-That  this  was  likewife  a  mercantile  tranlac- 
non,  and  it  was  a  rule  of  the  courts,  not  to  fuf- 
fer  matters  of  that  fort,  tending  to  inveftigate 
private  credit,  to  be  pried  into. 

The  counfel  on  the  other  fide  argued  in 
anfwer^ 

That  the  principles  which  the  others  relied 
upon,  related  only  to  private  civil  fuits  between 
parries,  and  not  to  public  crimes,  which  the  pre- 
fent  charge  of  bribery  was :  That  in  this  rclpeft 
the  cafe  was  the  fame,  as  if  ihe  queftion  arofe 
upon  an  indidtment  in  Weftminfter-hall ;  as  for 
inftance,  of  forgery,  where  it  could  not  be  con- 
tended that  fuch  evidence  as  this  ought  not  to 
be  compelled  from  the  banker. 

That  the  drafts  were  not  called  for  to  fatisfy 
impertinent  curiofity ;  but  the  queftion  was.  Are 
the  eleftors  of  Norwich  interefted  in  thefe  pa- 
pers ?  Is  the  freedom  of  elciSion  violated  by  the 

Vol.  III.  G  g  dif- 
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difpofal  of  this  money,  or  concerned  in  tbe  means 
by  which  it  was  difpofed  of? 

That  the  argument  for  the  (kdng  meaifaa 

would    extend    to  prevent  inquiring  into  tbe 

tranfaftion,  if  Mr.  Hobart  and  his  banker  had 

diftributed  the  drafb  to  the  voters,  in  the  fticds 

of  Norwich:    That   the  privilege  of  attormcs 

was  allowed  only  to  tran(a£kions  with  them  a 

that  cbaraBeVy  and  upon  fubje&s  of  confidence 

and  delicacy ;  but  if  an  attorney  yrcre  to  aA  fir 

Tiis  client  in  any  thing  illegal^  his  charader  would 

not  fecurc  him  in  fecrecy  there :  Yet  that  if  dui 

were  otherwife,  bankers  were  not  intided  to  anj 

fimilar  privilege.    That  the  prcfent  tranla&iQa 

likewife  was  not  of  private  concern,  between  i 

gentleman  and  his  banker^  but  a  public  ek&kv 

bufinefs. 

That  in  die  Ipfwich  cafe  *,  the  fame  fort  of 
evidence  had  been  produced,  without  any  ob- 
jedtion  on  the  part  of  the  fitting  member,  and 
as  a  matter  of  courfe. 

The  Comn^ittee  refolved,  ^hai  the  drafts  Jh^ 

he  produced. 

Afterwards  a  difpute  aroie,  whether  the  ac- 
count current  iVi  the  banker's  book,  contadiung 
the  difburfement  of  the  money,  (hould  be  pro- 

♦  Vol.  I.  p.  28,  Z9» 

duced. 


NORWICH.  451 

duced.    The  argument  upon  it  was  ftiort.    The 

Atting  member  obje£ted  to  it^  upon  the  lame 

I>rinciplejis  had  been  urged  againft  the  produc* 

^ion  of  the  drafts ;  and  the  Committee  re{blved> 

3Tkit  ibe  account  book  Jhould  be  produced  i   care 

Seeing  taken  to  the  banker*  s  fatisfa^ion,  that  no 

imibp^  article  in  the  book  be  injpeffed,  but  tins  in 

^U0/han. 

The  counfel  for  the  petitioners  called  as  a 
^tnels  Mr.  Bygrave,  who  had  been  empbyed  aa 
an  attorney  to  Mr.  Hobart,  for  the  management 
of  the  eleAion.    The  witnefs  dated  his  fituation, 
as  a  ground  of  exemption  from  giving  evidence^ 
and  the  couniel  for  Mr.  Hobart  objefted  to  his 
being  examined.    On  the  other  fide  it  was  faid> 
an  attorney  might  be  examined  to  fa£b  within 
his  own  knowledge,  not  obtained  by  his  employ- 
ment ;  and  for  this  they  cited  BuUer's  Ntfi  Prius 
a8o. 

The  Committee  refolved,  "That  he  Jhould  not 
be  examined  to  any  matter  touching  the  eleHion^ 
Jince  the  i:jtb  of  july. 

Which  was  the  day  when  he  was  firft  em- 
ployed as  attorney,  on  the  part  of  the  fitting 
member^  for  the  election. 

The  queftion  Whether  evidence  of  the  agency 

of  a  fuppofed  agent  in  bribery,  fliould  be  given 
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before  any  of  the  afts  of  bribery  of  fuch  fup. 
pofcd  agent  were  proved,  was  argued  in  this  caufe, 
in  the  fame  manner  as  it  has  frequendy  been, 
before  other  Committees.  The  Committee  in 
this  cafe  would  not  allow  fuch  afts  to  be  proved, 
without  firft  giving  evidence  of  the  pcrfon's  be- 
ing an  agent.  But  in  the  particular  cafe,  upon 
which  they  came  to  this  refolution,  the  petidoner 
had  on  a  former  day,  for  a  difierent  purpofe, 
endeavoured  to  prove  the  fame  perfon  to  be 
agent  to  the  fitting  member,  and  had  failed  in 
cftablilhing  the  faft. 

In  another  cafe,  in  which  the  petitioner  todc 
the  fame  courfe  of  examination,  the  fame  ibrt  of 
previous  proof  was  not  required  *. 

♦  Sec  Vol.  I,  p.  469,  the  prance  in  the  caTe  of  Scbdfer. 


CASE 


CASE      XXIV. 


G  g  3 


XXIV. 

The  second  CASE  ov  the  CITY  or 

NORWICH. 


The  Committee  was  chofen  on  wedneTdaj,  may  2d, 
1787,  and  coniifted  of  the  following  members: 

Edward  Phelips,  Efqj  Chairman* 

John  Macnamanu  Efq;    7  %t    • 
John  Stanley,  Elqi  3 

J.  Galley  Knight,  Efq;  *  Charles  Rainsford,  Elqs 

William  Lawrence,  Efq;  Sir  Adam  Fergaflbni  Bart. 

James  Amyatt,  Efqi  Hon.  John  Eliot 

Sir  Robert  Lawley,  Bart.  Sir  W.  Molefwordi,  Bart 

J.  Bland  Burgefs,  Efq;  Robert  Fanfhaw,  Efq; 

J,  H.  Addington,  Efq;  Daniel  Parker  Coke,  Efq? 

Petitioners* 
Certain  Eleftors  of  Norwich. 

Sitting  Member. 
Hon.  Henry  Hobart* 

CounfeL 
For  the  Petitioners,  Mr.  Piggott  and  Mr,  Dallas. 
For  the   Sitting  Member,    Mr.  Partridge  and  Mr, 
Douglas. 


*  A  member  of  the  former  Committee* 

TH£ 
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THE  petition  alledged  in  the  following 
words,  "  That  at  the  ekftion  of  a  mem- 
ber to  fcrvc  in  parliament  for  the  city  of  Nor- 
wich and  county  of  thcfame  city,  in-the  room  of 
Sir  flarbord  Harbord,  Baronet,  created  a  Peer 
of  Great  Britain  (which  election  was  held  on  tho 
15th  day  of  feptember  1786)  Sir  Thomas  Bee- 
vor.  Baronet,  the  Honourable  Henry  Hobart, 
and  Robert  John  Buxton,  £fq;  were  candidates  $ 
and  at  the  faid  ele&ion,  the  faid  Henry  Hobart 
having  a  majority  on  the  poU,  was  returned  by 
the  fheriffs  as  a  member  to  ferve  in  parliament 
for  the  faid  city  and  county.  And  that  certain 
perfons,  being  eledors  of  the  faid  city,  on  be« 
half  of  themfclves  and  the  reft  of  the  eledors, 
and  alib  the  faid  Sir  Thomas  Beevor,  on  or 
about  the  16th  day  of  fefaruary  laft,  prefented 
their  petitions  to  the  Houfe,  complaining  of  the 
iaid  ekdion  and  return  on  the  following,  among 
other  grounds,  viz. 

'  That  after  the  \'acancy  happened,  and  pre- 

*  vious  to,  and  during  the  time  of  the  faid  eledlion, 
'  the  faid  Henry  Hobart  by  himfelf,  his  agents, 

*  friends  and  managers,  was  guiky  of  many  no- 
'  torious  and  flagrant  a6ts  of  bribery  and  cor- 
'  ruption,  by  giving  divers  large  fums  of  money 

*  to  the  eledors  of  the  laid  city  and  county, 
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*  and  by  corruptly  promifing  to  the  faid  dec- 

*  tors,   or  fome  of  them,  lai^  prefents,  gifts, 
'  advantages,  and  rewards,  in  order  to  procure 

*  him,  the  laid  Henry  Hobart,   to  be  clcftcd 

*  to  ferve,  in  parliament  for  the  laid  city  and 
'  county :  And  that  the  faid  Henry  Hobart,  by 

*  himfelf,  his  agents,  friends,  and  managers,  did 
'  after  the  faid  vacancy  happened  as  aforcfaid, 
'  and  before  and  during  the  faid  clcftion,  give, 

*  prefent,   and  allow  to  divers  perfbns,  having 

*  voice  or  vote  in  the  faid  eledion,  money, 
'  meat,    drink,    entertainment,    and  provifion; 

*  and  made  prefents,  gifts,  rewards,  and  cntcr- 

*  tainments,    and  made  promifes,    agreements, 

*  obligations,  and  engagements  to  give  or  allow 

*  money,  meat,  drink,  provifions,  prefents,  re- 

*  wards,  advantages,  and  entertainments  to  and 

*  for  feveral  perfons  fo  having  or  claiming  right 

*  to  vote  in  the  faid  eledion,  and  to  and  for  the 

*  ufe,    advantage,   benefit,    profit,    and  prefer- 

*  ment  of  fuch  perfons,  fo  having  or  claiming 

*  right  to  vote  in  the  faid  eleftion ;  in  order  to 

*  procure  him,  the  faid  Henry  Hobart,   to  be 

*  elefted  to  ferve  in  parliament  for  the  faid  city 

*  and  county,' 

And  that  the  Committee  chofen  to  try  the 
merits  of  the  faid  elcftion  and  return,  having 
heard  the  evidence  on  the  part  of  the  petitioners, 
(which  was  confined  to  th?  allegations  before 
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fbted,  relative  to  the  bribing  and  entertaining 
the  cledors  as  aforefaid:)  And  having  aMb  heard 
the  evidence  on  the  part  of  the  faid  Henry 
Hobart,  and  having  met  on  the  9th  day  of 
march  to  deliberate  thereon,  came  to  the  fol- 
lowing refolutions,  viz. 

*^  That  the  Honourable  Henry  Hobart  is  not  duly 
€k£led  a  citizen  to  Jerve  in  this  prefent  parliament 
far  thejaid  city  of  Norwich''  And  alfo,  "  That 
Sir  Thomas  Beevcr,  Baronet y  is  not  duly  eleSed  a 
atizen  toferve  in  this  prefent  parliament  for  the 
faid  city  §f  Norwich:'  And  alfo,  "  That  thelaft 
eleSion  of  citizefts  to  ferve  in  this  prefent  parlia- 
ment for  the  faid  city  of  Norwich ^  svas  a  void 
eleSion:' 

And  that  the  faid  refolutions  being  reported  to 
the  Houfe,  a  new  writ  was  ordered  to  be  iiTued, 
and  was  accordingly  ifTued  on  the  faid  ^x}\  day. 
of  march,  direfted  to  the  IherifFs  of  the  faid 
city  of  Norwich,  whereby,  (after  ftating  that  the 
cleftion  of  the  faid  Henry  Hobart  was  adjudged 
to  be  void,)  the  faid  fheriffs  were  commanded, 
that,  in  the  place  of  the  faid  Henry  Hobart, 
they  fhould  caufe  to  be  eleded  one  other  fit 
perfon. 

And  that,  in  purfuance  of  the  faid  writ,  the 
faid  (heriffs  proceeded  to  a  new  cleftion  on  the 
15th  day  of  march,  1787,  when  the  faid  Sir 
Thomas  Beevor  and  Henry  Hobart  were  again 

candidates ; 
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candidates ;  and  upon  the  final  clofe  of  the  poll 
taken  at  the  faid  ele&ion>  the  Iherifis  decknd 
the  numbers  to  be  as  fbliows :  For  the  (aid  Heniy 
Hobart  1393,  and  for  the  faid  Sir  Thomas 
Beevor  1313;  and  the  faid  Henry  Hc^art  having 
the  majority,  has  fincc  been  returned  to  fcrvc  in 
parliament  for  the  faid  city  of  Norwich,  and 
county  of  the  fame  city. 

And  that  the  petitioners  conceive,  that  the 
election  of  the  faid  Henry  Hobart  having  been 
declared  void,  on  the  ground  of  iiis  havii^ 
violated  the  a6ts  of  parliament  againft  bribery 
and  entertaining  the  electors,  he  was  thereby, 
and  by  the  true  conftrudion  of  (uch  ads  of 
parliament,  and  according  to  the  law  and  citftom 
of  parliament,  rendered  incapable  to  reprefent 
the  city  of  Norwich  in  parliament,  at  any  ekftioa 
to  fill  the  faid  vacancy.  And  therefore  that  he 
was  not  eligible,  and  ought  not  to  have  been 
returned  at  the  faid  late  eledion.  But  that  the 
faid  Sir  Thomas  Beevor  was  duly  eleded,  and 
ought  to  have  been  returned ;  as  being  the  only 
perfon  who  offered  himfelf,  in  the  room  of  the 
faid  Henry  Hobart.  And  that  this  appears  by 
the  writ  before  ftated,  which  exprefsly  cooimands 
that  fome  other  perfon  fhall  be  eleded,  in  the 
room  of  the  faid  lienry  Hobart ;  and  by  which 
the  faid  Henry  Hobart  himfelf  is  therefore  ex- 
cluded.   And  therefore,  &c."  ♦ 

•  42  Journ,  631,  2*  april  5tb. 

In 
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!  N  confequence  of  the  determination  oC  the 
former  Committee,  before  mentioned  in  pa.  44S> 
a  new  eleftion  happened  on  the  1 5th  of  mardi, 
1787.  Mr.  Hobart  and  Sir  Thomas  Becvor 
"Were  again  candidates,  and  the  former  was  re- 
turned. The  numbers  on  the  poll  were  as  ftated 
in  the  petition. 

The  counfel  for  the  petitioners  in  opening 
tlieircafe,  ftated  the  circiimftanees  of  the  former 
ek£tion,.  and  the  general  effe6t  of  the  evidence 
then  laid  before  the  court;  and  now  ckkned 
die  feat  for  Sir  Thomas  Beevor,  on  the  following 
grounds* 

By  Ihewing  that  the  only  charges  p  r.  ^  1^ 
of  the  former  petition  againft  Mr.  Pedtionerf, 
Hobart,  upon  which  evidence  was 
offered  at  the  trial,  were  thofe  of  bribery  and 
treating :  And  that  the  other  charges  contained 
in  them  were,  in  the  courfe  of  that  caufe,  formally 
and  efleftually  abandoned  by  the  petitionee. 
]f  rom  whence  they  contended  that  thofe  petitions, 
with  reference  to  the  trial  and  decifion,  were  to 
be  confidered,  as  founded  upon  the  charge  of 
bribery  and  treating  only. 

They  faid.  That  though  the  refdutions  of  the 
former  Committee  were  cxprefied  in  fuch  general 
terms,  as  not  of  themfelves  neccflSirily  implying 
a  difqualification  of  Mr.  Hobart ;  yet  when  fo 
conne&ed  with  the  petitions,   by  the  evidence 

given 
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given  in  fupport  of  them,  they  mud  have  diis 
efFed:  Becaufe  the  judgment  muft  be  taken  to 
have  been  founded  upon  the  evidence  produced: 
That  therefore  it  would  be  neceiiary  for  die  pre- 
fent  Committee,  to  fee  and  examine  the  ftate  of 
this  evidence  contained  in  the  minutes  of  die 
former  trial. 

That  they  ihould  not  offer  the  minutes,  as 
evidence  of  the  truth  of  the  fadls  therein  con- 
taitied ;  but  to  (hew  the  grounds  upon  which  die 
former  Committee  proceeded  to  their  determi- 
nation, and  to  eftablifh  the  allegations  of  die 
prefcnt  petition  in  this  refpeft.  That,  con- 
fidered  in  this  view,  it  made  no  difference  in  the 
prefent  queftion,  whether  there  had  been  a  rc- 
folution  of  the  former  Committee,  diredly 
charging  Mr.  Hobart  by  name  with  bribery,  or 
not  i  and  that  this  would  appear  from  a  con- 
fidcration  of  the  cafes,  in  which  there  had  been 
IpeciBc  refolutions  pointed  againd  a  candidate. 

That  they  Ihould  likcwifc  ofier  evidence  again, 
of  the  bribery  and  treating  pradtifed  by  Mr. 
Hobart  at  the  former  eleftion,  by  fome  of  the 
principal  witneffes  examined  before. 

That  according  to  the  true  principles  of  the 
law  of  bribery,  before  the  Treating  aft,  and  the 
juft  conftruftion  of  that  aft,  the  efFed  of  the 
determination  would  be,    to  render  the  fitting 

member 
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Hficmbcr  incapable  of  being  elefted,  or  of  fitting 
upon  the  prefent  return. 

They  admitted  that  no  notice  was  declared  to 
the  cleftors,  at  the  eleftion  in  queftion,  of  Mr. 
Hobart's  being  difqualified  and  ineligible,  or 
that  their  votes  for  him  would  thereby  become 
nugatory  and  be  thrown  away :  But  they  con- 
tendedj  that  in  the  prefent  cafe  fuch  notice  was 
unneceffary;  becaufe  the  only  ufe  of  giving 
notice,  was  to  inform  voters,  who  might  be 
{uppofed  ignorant  of  the  fad;  as  was  done 
in  the  cafes  of  Fife  and  Kirkudbright  *.  But 
here  the  eleftors  had  beep  parties  to  the  decifion 
of  the  Committee,  by  the  petition  then  prefented 
en  behalf  of  themjelves  and  the  other  eleSlorsi  and 
therefore  muft  be  prefumed  to  know,  and  were 
bound  in  law  to  take  notice  of  it.  They  con- 
tended therefore,  that  under  thefe  circumftances, 
the  eleftors  who  voted  for  Mr.  Hobart  muft  be 
confidered  to  have  thrown  away  their  votes,  in 
the  fame  manner  as  if  exprefs  notice  of  the  in- 
capacity had  been  declared  to  them  i  and  that 
confequently  Sir  Thomas  Beevor  ought  now  to 
be  declared  duly  elefted. 

As  foon  as  the  counfel  for  the  petitioners  had 
finifhed  the  opening,  the  counfel  for  the  fitting 

♦  Sec  a  general  ftatcment  of  them  in  Vol.  I.  pp.  72, 
and  455. 

member 
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member  objefted  to  the  further  proceeding  on 
behalf  of  the  petitionersj,  for  the  foSkmng  ie»- 
ions :  They  (aid, 

^     r .  i-    ,^  There  is  no  charee  in  the  ped- 

Couftfcl  for  the       .  .,  ,    I?     ot      «/! 

Sitting  Member.  ^^^^  cxprcisly  and  dirc6Uy  aficft* 
ing  the  fitting  member,  iddi  as 
offence  that  fubje£ts  him  to  the  incapacides  coo- 
tended  for.  It  alledges  no  fa£k  exprefsJyy  leading 
to  any  fuch  conclufion;  neither  bribery,  nor 
any  other  charge  \  and  therefore  nothing  appean 
to  require  a  defence  from  the  fittii^  member: 
For  every  trial  ought  to  proceed  Jecundum  aUigM 
&  probata. 

The  petidon  ftates  its  fubjefl  argumentadvdy  i 
thus,  that  at  a  former  eledion  fuch  a  one  wi) 
returned,  and  afterwards  ceruin  peribns  petitioned 
againft  him,  •and  alledged  certain  fa6b  in  their 
petition  \  and  on  the  trial  of  that  petidon,  certain 
others  upon  hearing  evidence  refblved,  &c. 
That  on  a  new  eledion  he  was  returned  again, 
and  that  the  prefent  petitioners  conceive  (for 
reaibns  of  their  own)  that  he  was  incapable ;  and 
therefore  that  he  was  fo,  and  that  another  ought 
to  be  returned.  This  is  the  fcope  and  fubftancc 
of  the  petition.  It  does  not  aJlcdge  that  Mr. 
Hobart  did  any  thing  to  render  himfelf  incapable, 
but  that  oxhtTsJaid  fo ;  nor  does  it  even  alledge 
their  affertion  to  be  true :  Whereas  it  ought  to 
1  charge 
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chaj-ge  him  cxprefsly  with  bribery,  and  rfiat  he 
wa3  diiqu^dified  on  that  account.  But  it  only 
ftates  the  refokition  of  the  Conamittce,  (which 
might  equally  difqualify  Sir  Thomas  Beevor) 
and  not  the  grounds  of  the  refolution,  or  that 
they  found  the  allegations  of  the  petition  true. 

If  then  there  is  no  charge  in  the  petitionj 
of  bribery  againft  the  fitting  member^  or  of  his 
being  rendered  incapable  for  the  bribery,  the 
.Committee  ought  not  to  receive  the  evidence 
oHered  by  the  petitioners  j  becaufe  in  every  adioa 
the  charge  muft  be  precifely  ftated,  that  defen- 
dants may  know  what  defence  they  are  to  make. 
Many   cafes  have  happened  in  the  trial  of 
ele6lions  inforcing  this  rule  of  law ;  as  in  the 
cafe  of  Sudbury  in  1770.    32  Journ.  705.     The 
counfel  for  the  petitioners  offered  to  prove  that 
certain  perfons  who  voted  for  the  fitting  members 
had  no  right  to  vote  i  this  was  oppofed  by  the, 
pther  fide  on  the  ground  that  the  petition  con- 
tained no  allegation  to  warrant  itj  and  the  Houfc, 
upon  the  queftion,   refolved  not  to  receive  the 
evidence. 

In  the  Petersfield  cafe  (3  Doug,  ele£t.  7, 1 1.) 
there  was  a  fimilar  decifion  *. 

*  Here  the  counfel  introduced  the  (ame  application,  of 
the  cafes  of  Petersfield,  Southampton,  an3  Crickkdc^  \m 
was  occafiooed  by  a  fimilar  qucftioft,  in  the  Downton  cau(e. 

To 
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In  the  cafe  of  Nairn,  the  Committee  agreed  to 
an  opinion  of  the  fame  ibrt.  The  queftion  was 
argued  very  ftrenuoufly,  and  the  de&ion  turned 
upon  their  rejcfting  the  evidence  *. 

Upon  the  authority  of  thefe  cafes,  the  Com- 
mittee ought  to  exclude  the  petitioners  from 
giving  any  evidence,  tending  to  prove  the  (icting 
member  difqualified. 

There  is  a  further,  reafon  to  be  urged  in  this 
particular  cafe,  namely,  that  as  bribery  is  the 
fubjeft  of  it,  which  is  a  criminal,  charge,  the 
defendant  ought,  by  analogy  to  other  criminal 
proceedings,  to  receive  the  fame  favour,  in  re- 
quiring a  full  and  explicit  charge  to  be  declared 
in  the  petition,  as  if  it  were  a  queflion  upon  an 
indiftment  for  the  fame  offence ;  in  which  cafe, 
every  advantage  is  allowed  to  be  taken  of  want 
of  precifion  in  the  allegation. 

The  counfcl  for  the  petitioners  anfwered : 

^     , ,  ^     ,  This  is  no  criminal  accufation 

Counfcl  for  the      ,      .     ,.^  ,     ,        ^         , 

Petitioners,  ^V  indidrment,  and  therefore  the 

argument  relating  to  the  mode 
of  proceeding  in  fuch  cafes,  is  not  applicable. 
Elcflion  petitions  are  not  framed  by  the  fame 

To  avoid  repetition,  I  beg  leave  to  refer  the  reader  to  tho 
9bfervations  on  them  in  pp.  198,  199,  which  are  the  fame 
fB  were  ufcd  in  this  place.  Sec  pa.  408,  iu  the  cafe  of 
>lairo. 

*  See  tho  cafe,  in  pa.  407*  and  foil. 

rulesj 
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^"^Ics^  nor  required  to  contain  the  lame  technical 

^^^"'ccifion  as  declarations  or  indiftmerits ;  neither 

^^ght  it  to  be  expeded  in  them.     There  has 

-^^Xwiys  been  a  latitude  and  liberality  allowed,  in 

it  conftrudion  of  them,  fuitable  to  the  diipo* 

^^ioDs  of  thofe  who  are  appointed  to  try  them. 

Mr*  Douglas,  in  his  note  upon  the  Petersfield 

'^fe,  (p.  15.)  fays,   "  The  rules  of  the  courts 

i^f  Weftminfter-hall  cannot  be  adopted  on  all 

:cafions  by  Committees,  becaufe  of  the  elTential 

^C^ificrences,  in  the  nature  of  the  caufes  which 

-XJicy  have  to  decide;   and  I  confefs  there  arc? 

^^3ifficulties  attending  this  rigid  adherence  to  the 

;^xtitioner's  complaint,  as  let  forth  in  the  peti- 

^on  :'*  And  the  author  proceeds  to  ftate  fome  of 

"^hcle  difficulties. 

The  prefent  queftion  is  not  like  a  private 
CTAufe  between  individuals.  It  relates  to  a  public 
:Craud  upon  the  law,  and  the  freedom  of  eleftions, 
in  -which  the  whole  nation  is  interefted,  as  much 
as  the  electors  of  Norwich.  And  they  who  arc 
^o  fit  in  judgment  upon  it,  oughr  to  do  all  in 
^heir  power,  to  conftrue  the  law  as  beneficially 
9S  may  be,  for  the  fupporc  of  the  conftitution^ 
9nd  the  purity  of  eledions. 

Before  the  cafes  which  have  been  cited,  can 
tc  made  to  bear  upon  the  prefent  cafe,  the  Com- 
mittee muft  be  of  opinion,  that  the  petition  does 
not  fully  enough  alledge  the  fads  malcing  the 
Vol.  III.  H  h  charge. 
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charge.    But  that  is  not  the  cafe  here;  which 
renders  it  unnecetfaiy  to  enter  upon  a  difcuflioii 
of  the  decifions  on  tbofe  cafes.    Whatever  die 
form  may  be^  the  prefent  petition  does  in  fiib- 
fiance  accufe  Mr.  Hobart  of  bribery;    for  it 
flates  that  he  was  difqualified  for  it.    Is  not  diis 
fufficient  norice  to  him,  that  bribery  is  intended 
to  be  brought  forward  as  a  charge  againft  him  ? 
It  is  the  duty  of  the  Committee  to  try  the  merits 
of  the  whole  elcftion ;  and  therefore  a  general        j^ 
notice  of  the  cafe  to  the  fitting  member,  is  all      ^ 
that  can  be  required  of  a' petitioner:  For  if  Mr.  ^^•^ 
Hobart  could  retort  a  charge  of  bribery  againiL^V^t 
Sir  Thomas  Beevor,  the  Committee  would  oft^^^f 
couHe  inquire  into  it ;  though  be  has  no  nodc^  r=:e 
of  that,  or  of  any  other  ground  of  inquiry  againf^Ifc:^ 
him.     This  proves  that  parties  are  expefted  t»:=9-  ta 
come  into  court,  prepared  to  enter  upon  th.c:Xbe 
whole  merits  of  their  cafe. 

It  is  not  necefEiry  or  proper  at  this  time,  vm      to 
argue  what  the  efFeft  of  the  petirion  may  be,  if 

the  charges  of  it  fhould  be  eftabliflied  in  em^i^- 
dence.  But  the  queftion  now  is,  whether  tIMl:rhc 
evidence  fhall  be  heard,  or  whether  the  charg»:^sef 
are  capable  of  proof.    As  to  this,  the  cafe  o{ 

Kirkudbright  in  1782  is  fb  direftly  in  poin^KTir, 
that  the  court  can  have  little  doubt  upon  th^  dr 

minds,  after  conGdering  it.    There  had  bcei n  a 

petition  from  Mr.  Gordon  againfl  Mr.  Johnflc=3«, 

ftrr 


/ 
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T  the  general  elcftion,  tried  in  178 1 ;  and  in 
courfe  of  the  trial,  evidence  being  produced 
bribery  againft  the  petitioner,  the  Connmittee 
fed  a  refolution,  exprefling  that  he  was  guilty 
iti  and  having  alfo  determined  the  cleftion 
be  void,  a  new  eledtion  took  place.     The 
le  parties  were  again  candidates,    and  Mn 
rdon,  againft  whom  the  abovemendaned  rc- 
ition  paffed,  was  returned.     Mr.  Johnfton  the 
cr  candidate  petitioned  againft  him.     In^his 
irion  there  is  a  recital  of  the  former  pro- 
iipgs,  in  the  fame  manner  as  in  this  ♦  5  and 
n  the  trial,   die  then  fitring  m^fmber  Mr. 
don  objedbed  to  his  producing  the  minutes 
:hc  former  Committee  in  evidence,  to  prove 
bribery.    The  point  was  argued  by  the  counfel 
x)th  fides,  and  the  Committee  adjudged  the 
Icnce  to  be  proper,   and  received  them  f . 
:n  the  fitting  member's  counfel  then,  ad^'^* 
:ed  them  to  be  competent  to  prove  the  former 
:eedings ;  which  is  all  the  ufe  intended  to  bt 
le  of  them  here,   on  the  part  of  the  peri- 
ers.    If  the  Committee  fee  no  reafon  to  im- 
:h  the  authority  of  this  opinion,  they  will  of 
-fe  follow  it  on  the  prefent  occafion,   and 
V  the  petitioners  to  proceed  upon  their  cafe^ 

See  this  petition  heieafter«  in  Note  (B*) 
>ee  the  latter  part  of  the  fame  note* 

/  H  h  a  The 
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charge.    But  th»'  :J  / 

renders  it  unner     r^ 

of  the  decifie:  •;  a  great  i. 

form  may  b  >  of  Kirkudbngk,*.. 

fiance  acr  '  ..le  parties  to  tlie  two  pcn- 

ftates  di'  -i*y  fame  :  Here  they  arc  i\oi-, 

fuffidr  .lias  Beevor,  the  lofing  candidate  ci 

to  bf         .er  elcftion,  has  declined  petitioning  now. 
It '    -ijat,  the  prefcnt  point  was  not  argued  at  tk 
c  i)ar,  nor  even  ftirred.     The  counfel  might  have 
had  their  reafons  for  not  agitating  it,  and  it 
might  not  have  occurred,  either  to  diem  or  w 
the  Committee.     Courts  of  Jufticc  are  not  cx- 
pedled  to  take  up  queflions,  which  the  parnesdo 
not  lay  before  them.     It  is  reported,  however, 
that  fome  of  the  members  of  that  Committee 
afterwards  expreffcd  a  degree  of  furprife,  to  find 
.  that  this  objeftion  had  not  been  taken  by  the 
fcounfel ;  fo  that  if  it  had  been  objefted,  it  is 
poflible  that  their  determinadon  might  have  bco& 
different. 

Again,  in  that  cafe  there  was  a  Ipecial  rcfo- 
lution  convifting  the  party  of  bribery,  perfonally; 
and  that  had  been  made  known  to  the  eledors, 
and  was  the  fiibjeft  of  the  peution.  Whereas 
here,  there  is  no  refolution  pointed  againft  Mr. 
llobart^  more  than  ^ainft  Sir  Thomas  Beevor. 


The 
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The  Committee  having  deliberated  \lpon  th^e 
queftion,  refolved, 

That  the  cotptfel  for  the  petitioners  Jbould  proceed 
2vUb  the  evidence. 

In  the  courfe  of  the  next  day,  after  deli- 
berating, they  direfted  the  counfel  to  be  in- 
formed, 

^ai  the  above  opinion  was  confined  to  the  ohjellion,  . 
-^nade  on  the  part  of  the  fitting  member ^  tba/,ffo 
charge  wasflated  in  the  petition. 

On  the, morning  of  the  following  day,  they 
again  deliberated,  about  giving  a  further  expla- 
nation of  the  above  opinion  j  after  which,  the 
<^hairman  was  direded  to  inform  the  parties,, 

That  if  the  counfel  Jbould  offer  viva  voce  evidencf^ 
Mc  prove  fails  of  bribery  and  treating  prior  to  either  , 
€U£lion,  the  Chairman  was  to  inform  them^  That 
dbe  Committee  had  in  their  former  deliberations  fully 
tonfidered  this  quejlionj  and  were  of  opinion,  That 
it  is  not  relevant  to  the  fubjeSl  matter  of  the  petition. 

This  explanation  was  occafioned  by  what  fell 
from  the  petitioners'  counfel,  in  arguing  upon 
the  eflfeft  of  the  evidence  intended  to  be  offered 
on  their  part. 

When  the  petitioners  began  to  produce  their 
evidence,  according  to  the  firft  refolution  above- 
mentioned  ;    the  former  petition  to  the  Houfe 
being  read,  as  an  introdudtion  to  the  proceedings 
H  h  3  on 
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on  the  former  trial,  and  the  names  figned  to  it 
appearing  to  be  all  difierent  from  thofe  fignM 
to  the  prefent  petirion,  the  counlel  for  Mr. 
Hobart  objefted  to  the  produftion  of  TOe  pro- 
ceedings of  the  former  Committee ;  contendic^ 

That  no  evidence  of  what  pafled  id  one  caufe 
could  be  received  in  another,  except  where  tbe 
parties  to  each  caufe  were  the  fame :  That  this 
was  an  invariable  rule  of  evidence. 

In  the  prefent  trial  the  forties  are  not  the  fame 
as  in  the  former.  Not  only  Sir  Thomas  Beevor 
is  now  no  petitioner  5  but  the  petitioners  arc  noc 
the  fame  perfons  as  prefented  the  former  petitiwi. 
It  makes  no  difference,  as  to  this  point,  that 
they  ftile  themfelves  in  each  to  be  eledors  of 
Norwich,  and  to  petition  on  behalf  of  them- 
felves and  the  other  eleftors ;  becaufe  they  aft 
as  feparate  individuals,  each  for  himfclf,  without 
any  privity  with,  or  authority  from,  the  body  at 
large.  No  man  can  involve  another  in  his  aft, 
by  ufmg  his  name,  unlefs  he  has  his  authority 
for  it. 

The  common  pra&ice  of  the  Houfe,  in  re- 
ceiving renewed  petitions  in  a  fecond  feflion,  is 
an  illuftration  of  the  point  contended  for.  Cn 
thcfe  occafions,  a  petitljp^ould  be  rcjefted  by 
the  Houfe,  if  it  were  to  be  figned  by  different 
perfons  from    thofe  who  figned  the   original 

petition. 
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petition  *•  According  to  this  doftrine,  the  prc- 
fcnt  petitioners  are  not  intitled  to  have  any  ad- 
vantage of  the  former  proceedings.  It  is  not 
the  fame  caufe  as  the  laft ;  and  therefore,  as  in 
common  fuits,  no  pleadings,  verdift,  or  judg- 
ment could  be  received  in  evidence  in  fuch  a 
cafe,  fo  here  no  part  of  the  proceedings  upon 
the  former  petition,  is  competent  or  admifiible 
evidence. 

The  counfel  for  the  petitioners  iit  an{wer  to 
this,  argued  in  the  following  manner. 

The  petition  fets  forth  the  feveral  ftcps  taken 
after  the  former  eleftion,  and  the  proceedings  on 
the  trial.  Now  what  evidence  can  be  offered  to 
cftablifh  thefe  fads,  fo  proper  as  the  proceedings 
themfelves  ?  What  may  be  the  efFeft  of  the  evi- 
dence, is  not  now  the  queftion :  Valeat  quantum 
valere  poteft.  But  as  to  the  objeftion  now  made, 
they  are  not  only  proper  and  competent,  but 
they  are  the  only  proper  evidence  that  could  be 
offered  j  according  to  the  praftice  of  all  courts 
of  juftice,  And  either  the  allegations  of  the 
petition  are  not  capable  of  proofi  or  they  are  to 
be  proved  in  this  way. 

The  rule  of  evidence  mentioned,  does  not 
interfere  with  the  admiiEon  of  thefe  proceedings, 

*  See  the  Honiton  cafe^  in  the  former  pan  of  this  volume, 
and  Note  (C,}  upon  it, 
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If  Mr.  Hobart  were  no  party  to  the  iaft  caufe, 
or  if  the  fafts  had  not  been  aOedgcd  againft  tim^ 
then  indeed  it  might  be  argued  riiat  the  caufe 
Was  not  the  fame^  and  the  parties  not  the  fame. 

But  if  the  Committee  confider  the  realbn  of 
the  rule,  they  will  find  it  is  not  applicable  to  die 
cafe ;  for  it  is  intended  to  prevent  perfbns  from 
being  bound  by  judgments,  which  they  itaj 
have  had  no  means  of  preventing.  But  the  prc- 
fent  fitting  member  was  there  a  party^  and  had 
the  opportunity  of  crofs  examining  the  witnelTeSi 
and  of  making  his  defence.  Therefore  as  againft 
bim  the  caufe  is  the  fame;  and  it  lignifies  nothing, 
who  the  petitioners  were  then,  or  are  now— The 
quejiion  is  the  fame. 

In  order  to  make  a  verdift  and  pleadings  in 
an  aftion  proper  evidence,  it  is  not  neceflary 
that  both  plaintiff  and  defendant,  or  either  of 
them,  Ihould  be  the  fame.  It  depends  upon  the 
fubjeft  matter  of  the  fuit.  If  that  is  the  fame, 
then  the  evidence  is  proper.  As  where  an  adion 
has  been  brought  upon  a  right  of  common,  or 
other  intereft  affecHng  many  perfbns  j  a  verdift 
in  that  aftion  would  be  evidence  in  any  fubfe- 
quent  aftion,  upon  the  fame  right  of  common, 
by  and  againft  any  perfons  claiming  the  fame 
intereft.  But  much  more  would  it  be  evidence, 
in  an  adlion  upon  the  fame  rights  againft  the 
fame  defendant. 

The 
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The  Court  overruled  the  objeftion. 

On  the  part  of  the  petitioners,  the  minutes  of 
the  proceedings  of  the  former  Committee  were 
then  offered  in  evidence,  upon  the  oath  of  the 
clerk  who  entered  them. 

The  counfel  for  the  fitting  member  objected 
to  their  being  received ;  contending,  * 

That  no  evidence  of  what  witnefles  fworc, 
ought  to  be  admitted,  without  the  prefence  of 
the  perfons  who  gave  the  teftimony,  to  confirm 
it  in  the  fame  manner  upon  oath  again ;  unlcfs 
it  could  be  fhewn  that  the  witneflTes  were  dead, 
or  not  forthcoming.  Therefore  it  would  be  in- 
cumbent on  the  petitioners  to  produce  the  wit- 
nefles again,  before  they  could  properly  ftatc 
their  depofitions  to  the  Court. 

That  this  was  the  rule  of  law  in^  criminal  cafes, 
(of  which  kind  this  caufe  was)  would  appear 
from  a  confideration  of  the  flat,  i  and  a  Ph.  and 
Mar.  ch.  13.  For  before  that  aft,  depofitions 
taken  by  a  juftice  of  the  peace,  upon  queftions 
of  felony  brought  before  him,  were  not  admitted 
in  evidence  on  the  trial  of  the  crime  in  another 
court.  That  the  inference  from  this  ftatute 
being,  that  it  was  neceflary  to  make  a  particular 
law  for  the  admiflion  of  fuch  evidence,  in  that 
particular  cafe,  it  was  further  to  be  inferred  that 

fuch 
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fuch  depofitions  were  not  admiffible  in  common 
cafes. 

That  the  general  effe6t  of  the  evidence  entered 
on  the  minutes  was^  that  certain  witneflb  fwue 
^to  certain  fads^  leading  (as  would  be  ai^ued  by 
the  petitioners)  to  the  determination  of  the  Com- 
mittee. But  that  it  would  be  contrary  to  theruks 
of  evidence,  to  receive  information  of  fuch&ds, 
in  any  other  manner  than  by  the  oaths  of  witnefies 
examined  before  them ;  and  that  the  minutes  of 
thefe  depofitions  on  a  former  trials  wanted  au- 
thenticity upon  the  prefent. 

To  thefe  obfervations  it  was  anfwered. 

That  the  minutes  were  offered  for  no  other 
purppfe,  but  to  prove  that  there  were  fuch  pro- 
ceedings, as  the  petition  fets  fbrth^  and  that 
they  were  regularly  had;  that  the  caufe  was 
tried  according  to  the  allegations  and  proofs, 
and  that  the  Court  came  to  fuch  a  decifion. 

That  it  was  not  intended  to  prove  from  them, 
the  truth  of  the  fads  charged  upon  Mr.  Hobart 
in  thofe  allegations,  or  proved  upon  that  trial : 
And  even  if  it  were  to  be  admitted,  that  all 
the  witneffes  upon  the  former  trial  fwore  falfely, 
the  minutes  would  be  equally  competent  evi- 
dence, for  the  purpofe  for  which  they  were  offered. 

That  it  was  neceffary  to  fee  the  evidence  given 
vpon  thatoccafion,  in  order  todifcover  thegrounds 

9f 
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of  the  determination ;  becauie  that  did  not^  up- 
on the  face  of  it,  import  a  conviftion  of  Mn- 
Hobart :  That  the  minutes  taken  by  the  autho- 
rity, and  in  the  prefcnce  of  the  Committee, 
were  the  record  of  their  proceedings,  and  muft 
be  held  authentic.  That  as  the  point  contended 
for  by  the  petitioners  was,  that  Mr.  Hobart's 
incapacity  was  neceffarily  to  be  inferred,  from  3 
view  of  the  refolution  of  the  Committee,  con- 
nedted  with  the  evidence,  and  accufation,  it 
muft  follow  that  this  evidence  fhould  be  conli- 
dered  with  relation  to  its  confequences. 

That  though  a  different  courfe  was  held  in 
the  cafe  of  Kirkudbright,  that  would  not  affed 
this  cafe  -,  becaufe  the  petitioner  there  had  a  fpe- 
cial  refolution  in  his  favour,  againft  the  fitting 
member  direftly ;  and  that  made  an  inveftiga- 
tion^of  the  former  proceedings,  as  far  as  related 
to  the  evidence  of  the  fafts,  unneceffary.  Mr. 
Gordon,  in  that  cafe,  having  been  declared  guilty 
of  bribery  at  the  former  eleflion,  the  Committee 
did  right,  to  confider  the.  nullity-  of  his  fecond 
eleftion,  as  a  regular  confequence  of  fuch  for« 
mer  refolution. 

That  no  evidence  of  the  fafts,  upon  which 
the  refolution  of  the  former  Committee  was 
founded,  ought  to  be  admitted  here,  even  if  the 
petitioners  were  inclined  to  enter  upon  tbem  j 
becaufe  the  prcfent  petition  does  not  alicdge  any 

of 
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of  thofc  fafts,  and  ought  not  to  do  it :  The  hmr 
for  complaining  of  any  illegality  in  the  firft  clcc* 
tion,  being  limited  to  a  period  in  the  beginning 
of  the  fefiion,  which  had  long,  fince  elapfei 
That  the  petitioners  now  had  no  occafion,  nor 
right,  to  enter  upon  any  other  matter  than  the 
proceedings  of  the  former  Committee ;  the  pro- 
grefs  and  conclufion  of  which,  and  nothing 
elfe,  made  the  fubjedt  of  the  prefent  inquiry. 

That  it  was  therefore  immaterial  to  inquire, 
whether  the  witnefles  who  proved  the  fafts  be- 
fore, were  now  to  appear,  or  not,  in  order  to 
fwear  again  to  the  lame  fafts ;  fince  the  truth  of 
their  evidence  was  not  now  in  queftion,  but  its 
cflfeft  and  confequences. 

The  counfel  for  the  fitting  member  obfcrvcd 
in  reply.  That  the  minutes  of  the  evidence  and 
proceedings  of  the  former  Committee,  could  not 
be  compared  to  a  record  of  the  proceedings  in 
a  fuit  at  law,  nor  the  fame  confequences  be 
drawn  from  them;  becaufe  the  petition,  evi- 
dence, and  judgment  bad  no  neceffary  connec- 
tion with  each  other,  as  they  had  in  the  record 
of  an  adion :  That  in  the  latterj  the  point  in 
iflue  was  always  precifely  ftatcd,  and  the  judg- 
ment paffed  upon  it  exprefsly,  fo  that  the  im- 
port of  it  could  not  be  njiftaken*  But  that  upon 
the  face  of  the  Committee's  proceedings,  no 

point 
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point  in  iffue  was  ftated,  and  no  cxprefs  judg-» 
nrient  given,  and  the  conclufion  was  to  be  made; 
out  by  conjefture. 

.  That  it  would  be  very  difficult  for  any  man 
to  read  the  evidence  of  the  lait  trials  though 
only  for  the  purpofe  mentioned,  without  catch- 
ing fome  of  the  effeft  of  it  with  relation  to  ano- 
ther, which  the  petitioners  had  in  view :  That 
even  the  moft  guarded  mind  might  be  fo  caught ; 
for  which  reafon  the  Committee  ought  not,  but 
under  a  cogent  neceflSty,  to  enter  on  the  perufal 
of  it  at  all. 

The  Court  pafled  a  rcfolution.  To  admit  the 
evidence  of  the  minutes  taken  before  the  laft  Nor- 
wich Committee. 

Hereupon  the  minutes  were  read  through. 
This  employed  one  whole  day,  and  part  of  the 
next.  The  chief  purport  of  the  evidence  has 
been  related,  in  the  account  of  the  former  elec- 
tion. Here  the  petitioners  clofed  the  evidence 
on  their  fide.  On  the  part  of  the  fitting  mem- 
ber no  evidence  was  offered. 

The  counfcl  for  the  former,  in  fupport  of  .the 
petition  contended. 

That  according  ta  Ac  law  ^^^^^  ^  ^ 

of  parliament,    and  the  true  Petitioncra. 
•onftrufUon    of    the   ftatutes  i 

I  againft 
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againft  bribery,  Mr.  Hobart  was  incapabk  of 
maintaining  hts  feat  upon  diis  clc6tion :  Thcf 
laid. 

The  proceedings  upon  the  former  eledioD, 
confiding  of  the  two  petitions,  the  evidence  en- 
tered on  the  minutes,  and  the  judgment  of  the 
Committee  upon  them,  are  to  be  confideitd  as 
forming  one  entire  record. 

From  this  record  it  appears  in  fubftance,  that 
die  only  effedual  charge  in  it  againft  the  fitting 
member,  was  that  of  bribery  and  treating:  That 
the  witnefles  clearly  proved  the  fads :  That  the 
Court  confidered  the  charge  to  be  eftablifhed  in 
proof,  and  for  that  caufe  adjudged  his  cle6Hon 
to  be  void.  For  in  viewing  the  proceedings  of 
a  court  of  juftice,  it  muft  be  concluded  that  they 
decide  according  to  the  allegations  and  proofs. 

Then  the  queftion  occurs,  Whether  one  whofe 
eleAion  has  been  avoided  for  this  breach  of  the 
law,  is  capable  of  being  eledled  again  to  fupply 
the  vacancy  ?  Ever  fince  the  treating  aft,  the 
negative  of  this  queftion  has  been  the  received 
conftru6tion  of  it  j  and  all  the  cafes  that  have 
happened  in  modern  times,  have  proceeded  up- 
on an  acknowledgment  of  it,  not  to  be  difputed. 
The  fitting  member  therefore  muft  reft  his  de- 
fence, upon  the  overthrow  of  them  allj  and  by 
(hewing  that  the  opinion  and  pradice  of  the 
Houic  of  Commonsj  and  of  lawycrsj  during 
2  this 
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this  long  courfe  of  years^  have  been  erroneous* 
As  to  exprefs  authorities  among  the  latter,  Judge 
Blackftone  has  without  referve  declared  his  opi- 
nion, conformably  to  the  above,  in  i  Comm* 
pa.  179.  where  he  ftates  the  provifions  of  the 
ftatutes  againft  bribery;  and  among  the  reft^ 
this  confequence,  of  being  incapable  of  ferving 
for  the  place  in  parliament ;  which  carries  the  ia- 
capacity  even  farther*  than  is  now  contended  for* 
Mr.  Douglas,  in  his  obfervations  on  the  law  of 
Bribery  (2  Doug,  cleft.  411.)  though  he  gives 
his  own  opinion  differently,  adds  "  it  has  always 
been  fo  underftood." 

As  to  adjudged  cafes  in  the  Houfe  of  Com- 
mons, there  are  feveral,  tending  to  eftablifh  this 
conftruftion.  In  theThctford  cafe  in  1699,  the 
Houfe  having  rcfolved,  that  Mr.  Sloane  the  fit- 
ting member  had  been  guilty  of  a  breach  of  the 
Treating  aft,  his  eleftion  was  declared  void  • ; 
and  a  new  writ  being  ordered,  for  an  eleftion  to 
fupply  the  vacancy  fo  occafioned,  Mr.  Sloane 
was  rechofrn.  The  other  candidate  petitioned 
ag^nft  him.  The  Houfe  took  his  petition  into 
confideration,  on  a  day  which  had  been  appointed 
for  the  confideration  of  the  Treating  aft ;  and 
after  a  debate  upon  the  fubjeft,  determined  that 
Mn  Sloane  was  not  capable  of  ferving  in  tbaf 
parliament^  for  the  borough  of  Thetford  f . 

•  13  Journ.  I4J.  f  lb.  say,  z^u 

In 
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In  the  cafe  of  Aldborough  in  Yorkflurc  id 
1696,  within  a  year  after  the  Treating  ad,  Mr. 
Fairfax  being  returned,  was  petitioned  agauofl: 
for  a  breach  of  the  aft  ♦.     The  relblutioii  gf  tbi 
Houfe  upon  that  eleftion,  is  in  thcfc  words; 

*^  Refolved  nemine  contradicente^  That  Hcory 
Fairfax,  Efq;  having,  contrary  to  die  htc  ad  of 
parliament,  expended  money  in  order  to  his  elec- 
tion to  ferve  in  this  prefent  parliament,  fiv  the 
borough  of  Aldboroggh  in  the  county  erf*  YoA, 
fmce  the  vacancy  thereof  by  the  death  of  Sir 
Michael  Wentworth,  is  difabled  and  incapaci- 
tated upon  fuch  eleftion,  to  fervc  as  a  haffi 
for  the  Jaid  borough  f,^*  Then  follows  the  rcfo- 
lution  of  the  eleftion's  being  void. 

This  cafe  is  not  fo  direftly  in  point  as  that 
of  Thetford ;  but  the  words  "  to  ferve  as  a  bur- 
gefs  for  the  faid  borough,"  fhew  that  the  Houfc 
intended  the  fame  difqualification ;  becaufe  it  was 
not  neceflary  to  fay  more,  than  that  the  eleftiue 
was  void,  or  that  he  had  been  guilty  of  an  ille- 
gal aft  which  had  avoided  his  eleftion,  if  thcjr 
had  intended  nothing  further.  If  it  could  be 
ftiewn  that  Fairfax  was  returned  upon  the  fecond 
writ,  and  fare  upon  fuch  fecond  eleftion,  it 
would  be  a  ftrong  circuniftance  in  favoiir  of  a 
contrary  conftruftion.  But  the  counfel  on  the 
other  fide  cannot  fliew  this.     This  cafe,  it  Ihould 

♦  ii  Joum.j:99%  t  ll>*  6iu 
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be  obfervcd,  arofe  in  the  feflion  next  after  that 
in  which  the  law  was  made,  when  its  fpirit  and 
meaning  were  beft  underftoodj  and  therefore 
the  refolutions  of  the  Houfc  of  that  period, 
which  tend  to  expkin  the  laWj  ire  the  beft  com- 
mentary on  it.     (A.) 

In  the  cafe  of  Kirkudbright  before  mentioned, 
the  fame  conftruftion  was  adopted.  •  The  Com- 
mittee confidered  the  former  refolution,  con- 
▼ifting  Mr.  Gordon  of  bribery,  (though  he  was 
theA  only  the  petitioner)  as  having  difqualified 
him  from  fitting,  upon  an  eleftion  to  fupply  the 
firft  vacancy* 

The  above  cafes  were  all  decided  upon  prin- 
ciples which  have  prevailed,  without  cona-adic- 
tion,  ever  fince  the  Treating  aft  was  made: 
And  they  are  fupported  by  the  jufteft  reafons. 
For  if  it  were  to  be  underftood  that  a  candidate^ 
howfoever  guilty  of  bribery  or  treating,  could 
obtain  the  feat  upon  a  fecond  eleftion,  after 
having  been  turned  out  for  that  offence  upon 
the  firft,  he  might  always  be  fure  of  rendering 
the  bribery  eflfeftual,  and  gaining  his  end.  His 
fuccefs  will  be  deferred  a  little  longer,  but  it 
will  be  fure ;  and  he  will  fufFer  no  other  incon- 
venience than  the  lofs  of  time.  In  fuch  caft  he 
will  have  no  occafion  to  colour  his  illegal  conduft, 
in  order  to  avoid  difcovery>  or  to  praftife  any 
evafive  means  of  corruption.    He  may  bribe  and 

Vol.  III.  I  i  treat 
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treaty  openly  and  notoriotifly ;  only  hindng  tobis 
cledors,  that  they  muft  go  through  the  formoE 
polling  twice  for  him,  inftead  of  once.    Afeer- 
wards>  upon  being  petitioned  againft,   be  tOKf 
eidier  admit  the  charge,  or  make  no  defence  i 
upon  which  a  fecond  writ  will  ifllic  of  courfr, 
and  he  will  be  returned  again  by  the  eficds  of 
his  original  bribery,  without  leaving  any  chance 
of  fucccfs  to  his  opponent.     If  any  part  of  cbe 
bribery  (hould  confift  of  promi(es,   the  fccaait 
elciflioa  nnay  perhaps  come  on  before  the  pro- 
mife  is  fulfilled ;    although  the  firft  may  have 
been  avoided,  in  confcquence  of  fuch  corrupt 
promifes. 

This  method  would  be  preferred,  as  the  kaft 
expenfive  way  of  obtaining  a  leat  by  OKTuption; 
becaufc  it  would  fave  the  heavy  cofts  of  a  trouUe- 
fome  or  tedious  trial  of  a  petition.  If  fuch  doc- 
trines were  to  hold,  how  ill  advifed  was  Mr*.  Ho- 
bart,  to  endeavour  to  maintain  his  feat,  as  he  did 
before  the  former  Committee,  and  to  waftc  fo 
much  money!  When  by  fufFering  hb  eledioo 
to  have  been  declared  void,  he  might  have  been 
equally  fafe. 

Anotlier  advantage  attending  this  method, 
confifts  in  the  fafety  it  would  afibrd  to  the  mem- 
ber's  charafter ;  for  by  difclaiming  his  firft  elec- 
tion, he  would  avoid  the  public  inquiry  into  his 
condudl,  which  would  take  place  upon  the  trials 

and 
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arid  alfo  the  cenfure  thit  might  be  paffed  up- 
on it. 

Thofc  who  made  the  ftatdte  in  queftion,  and 
who  were  parties  to  the  firft  decifions  upon  its 
cbnftruftion^  could  not  be  ignorant  of  thefe  con- 
iequences.  They  knew  the  mifchiefi  and  ap- 
pear to  have  taken  that  courfc,  which  the  Judges 
uniformly  obferve  in  the  conftruftion  of  ftatutes; 
namely,  that  which  tends  bcft  to  fupprefs  the 
itiifchief,  and  advance  the  remedy.  But  the 
conftrudkion  contended  for  on  the  other  fide,  is 
the  reverfe  of  this,  and  will  render  a  law  made 
for  the  prefervation  of  the  conftitution,  not  only 
ittigatory,  but  hurtful. 

An  eleftion  declared  void  is,  according  to  the 
meaning  of  this  (tatute,  no  eledbion  at  all;  a 
mere  nullity.  The  firft  vacancy  is  not  fupplied 
by  it.  The  words  of  the  aft  «  fuch  eleftion/' 
mean  a  real  and  efficient  eledlion,  and  not  a  cor- 
rupt attempt  to  get  into  parliament,  that  deftroy$ 
itfelf  in  the  very  aft.  That  is,  no  man  can  fup* 
ply  the  vacancy,  who  fubfequent  to  it,  has  com- 
mitted a  breach  of  the  law,  in  order  to  fupply 
it.  Therefore  "  fuch  eleftion"  means  *^  bis  or 
their  eleftion  to  fupply  the  vacancy  firft  made/* 
And  if  the  void  eleftion  is  a  nullity,  that  va- 
cancy ftill  fubfifts  after  it,  and  until  a  found  elec- 
tion happens ;  or  till  a  diflblution,  which  cafts 
I  i  2  an 
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an  oblivion  upon  all  oflfences  relating  to  the  | 
liamcnt  diflblved. 

In  our  own  times  nnany  cafes  have  happcc 
in  which  the  general  opinion  of  lawyers  has 
declared,  conformably  to  what  is  here  infdl 
upon.  In  the  cafe  of  Hindon  in  177 :',  ^" 
neral  Smith,  whofe  former  eIe£tion  had  been 
declared  void  for  bribery,  was  eledled  again. 
But  upon  a  petition  to  the  Houfe,  founded  on 
his  incapacity  to  fit  upon  fuch  ele&ion^  he  was 
again  turned  out  *. 

In  the  Worcefter  cafe  in  february  1774,  after 
an  accidental  vacancy,  Mr.  Rous  was  petitioned 
againfl:  for  bribery  by  Sir  W.  Lewes  and  his 
eleftors.  Upon  the  trial  of  the  petitions,  the 
Committee  determined  the  eleftion  to  be  void, 
and  neither  candidate  to  have  been  duly  elefted  t  i 
in  the  fame  manner  as  the  former  Norwich  Com- 
mittee decided.     A  new  writ  was  ordered  j  but 

♦  Sec  36  Joorn.  10,  27,  77,  94.  The  ekdlion  happened 
in  the  long  vacation  in  1 776.  Ar  the  beginning  of  the  next 
fefTion,  the  lofing  candidate  and  his  ele^ors  petitioned  agtioft 
it.  There  had  been  a  third  candidate,  who  did  not  petition^ 
who  had  a  greater  number  of  votes  than  the  petitioner.  He 
attempted  to  make .  himfclf  a  party  in  the  caufe»  at  the  form- 
ing of  the  Committee^  but  was  not  allowed  as  fuch  hy  the 
Houfe,  upon  hearing  the  counfel  of  both  fides.  Upon  the 
trial  of  the  petitions,  the  elediion  of  General  Smith  was  de- 
clared void,  and  a  new  writ  was  ordered* 

+  3^  Journ.  4C0,  425,  442. 

in 
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confequence  of  thefc  refolutions,   Mr.  Rous 
advifed  by  his  counfcl,    that  he  could  not 

^inmn  his  feat,  if  he  (hould  be  re-elc6ted  up- 
the  new  writ,    and  therefore  did  not  ftand 

lin.     In  the  Ipfwich  cafe  in  1784  *,  the  cir- 
'^^cumllances  were  exaftly  the  fame  as  in  that  of 
Worcefter. 

Thefe  cafes  fhew  that  the  received  notions  of 
the  law,  among  the  learned  profefTors  of  it,  have 
been  uniform  in  favour  of  the  above  dodlrine. 
With  refpeft  to  the  particular  form  and  allega- 
tions of  the  petition  in  this  cafe,  they  are  jufti- 
fied  by  the  precedents  of  Thetford  and  Kirkud- 
bright.  The  former,  (in  13  Journ.  225.)  ftatcs 
only  the  rcfolution  againft  the  fitting  member, 
the  fecond  deftion,  and  his  having  procured  him- 
felfto  be  returned  again  "  being  incapacitated 
to  fit  in  this  Houfe,  as  advifed."  It  contains 
no  allegation  that  Sloane  had  bribed,  but  relics 
altogether  on  the  incapacity  by  the  former  rcfo- 
lution. And  the  Houfe  heard  no  new  evidence, 
but  carried  their  conGderations  no  further  than  s 
the\^eft  of  that  incapacity. 

The  fame  form  was  purfued  in  the  Kirkud- 
bright  petition ;  (B)  and  though  that  Committee 
heard  the  evidence  of  the  fitting  mcmber*s  bri- 
bery at  the  jirft  eleAion,  over  again,  it  does  not 
follow  that  it  was  neccffary.     It  wa*  offered  on 

•  Sec  VoU  I.  p.  69, 

I  i  3  the 
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the  part  of  the  peiddoner^  and  not  obje&dto 
on  the  other  fide  *.    It  might  have  been  for 
the  more  complete  latisfaftion  of  the  Commk- 
tee ;  but  if  it  was  produced  for  any  judicial  trid 
of  the  fa£l  by  the  fecond  Committee,  it  was  im- 
proper, and  ought  not  to  have  been  receivtd. 
Becaufe  the  judgment  of  the  former  Committee 
was  conclufive,  as  to  that  fadl. 

But  admitting,  for  argument's  fake,  that  it 
were  not  conclufive,  and  only  received  like*  the 
judgment  of  a  foreign  court  in  an  a£tion  of  debt, 
it  is  at  leaft  fufficient  evidence  of  the  fad,  until 
contradifted ;  and  therefore  no  evidence  in  fup- 
port  of  it  is  neceffary,  before  the  party  impeach- 
ing it,  brings  his  evidence  to  deraign  it.  In  the 
prefent  inftance,  the  fitting  member  oflfers  ao 
evidence  to  deraign  the  former  determinauon; 
and  therefore  in  that  view  likewife,  it  now  ftands 
conclufive  againft  him.  If  the  Committee  are 
fatisfied,  upon  a  full  confideration  of  the  whole 
cafe,  that  it  docs  prove  him  guilty  of  the  illegal 
adts  charged  upon  him,  they  ought,  conform- 
ably to  all  former  decifions,  to  confider  him 
incapable  of  maintaining  his  feat.  The  confe- 
quence  then  will  be,  according  to  what  has  been 

*  Three  witnefo  appear  by  the  minates  to  have  given 
their  evidence  upon  that  trials  relative  to  the  bribeij  of  die 
former  eleAion. 

6  before 
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before  obferved,  that  Sir  Thomas  Bcevor  will 
be  declared  duly  elefted. 

The  counfel  for  the  fitting    ^     ^,  ^     , 
.    ,  ^.  /,   ^,  Coonfd  for  the 

member  contended,  Firft,  That  ^^^^^^  Member. . 
the  petition  itfelf  did  not  con- 
tain a  direft  charge  againft  their  client,  and  that 
the  proofs  of  it  were  infufficient :  And  Secondly^ 
That  if  proved,  the  petitioners  were  not  intitled 
to  the  relief  prayed  for ;  i.  e.  that  Mr.  Hobart 
could  not  be  confiderecj  to  have  been  difqtialt* 
fied  from  fitting  upon  this  eleftion.  They  ar- 
gued thus : 

The  petition  alledges  that  no  charge,  but  thtt 
of  bribery  and  trer.ting,  was  proceeded  uport  be- 
fore the  former  Committee,  and  then  ihtcs^  ar- 
gumentatively,  that  the  eledbion  of  Mr.  Hobart 
was  avoided,  on  the  ground  of  his  having  vio-* 
lated  the  afts  againft  bribery.  On  the  truth  of 
thefc  allegations  the  whole  ftrength  of  the  peti-* 
doners  depends.  It  is  therefore  neceffary  foi* 
them  to  prove  both  before  the  Committee.  But 
they  fail  in  both :  For  the  evidence  p-oduced  M- 
the  former  Committee,  was  not  confined  merely 
to  this  charge.  Three  witnefles  were  examined 
to  prove  the  illegal  detention  of  one  voter,  at  a 
hotjfe  in  the  country,  and  of  a  dolen  others  at 
SwaflFham,  againft  their  inclinations,  in  order  t<J 
prevent  their  voting.  Therefore  if  it  were  only 
I  i  4  fofitU 
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fojjible  for  the  Committee  to  have  bdicvcd  A^ 
evidence,  fo  that  it  might  in  poflibilicy  have  «£» 
fedled  their  determination,  it  is  enough  for  the 
prefent  purpofe.  Becaufe  it  would  then  become 
doubtful,  upon  what  ground  they  did  determine-, 
or  at  lead  it  cannot  be  demonllrated,  that  they 
determined  on  that  pardcular  charge,  from 
whence  the  incapacity  is  to  be  inferred. 

It  is  Emitted  that  the  refoiutions,  in  them- 
felves,  do  not  neceflarily  imply  any  decifion  up- 
on the  fads,  againft  one  party,  more  than  againft 
the  other ;  and  that  a  chain  of  circumftaoces  and 
reafoning  are  requifite  to  make  it  out.  There-t 
fore  there  is  an  eflendal  difference  between  thb 
determination,  and  other  judgments,  by  which 
men  are  exprefely  convifted  of  particular  of- 
fences I  which  renders  all  arguments  brought  to 
this  queftion,  by  analogy  from  other  judgments, 
inapplicable.  And  it  is  of  the  utmoft  confequence, 
that  a  penal  judgment,  (fuch  as  this  is  contended 
to  be)  the  eflfeft  of  which  is  to  be  explained  by 
inference,  and  argumentative  deductions,  fhould 
be  afcertained  by  reafoning  almoft  equal  to  de- 
monftration. 

With  refpefl:  to  the  fecond  allegation  of  the 
petition,  the  conclufion  does  not  follow  from  the 
premifes.  It  does  not  appear  that  bribery  was 
proved  againft  Mr.  Hobart,  before  the  laft  Com- 
mittee, but  only  that  proceedings  were  had  tend^. 
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kfg  to  prove  the  faft.  The  petition  in  fubftancc 
fays  **  the  eleftion  was  avoided  for  bribery,  for 
Mr.  Hobart  was  petitioned  ^gainft,  (among 
otficr  things)  for  that,  and  that  was  the  only 
fubjeft  in  proof/^  This  kind  of  argumentative 
aiTertion  would  be  bad  in  a  declaration  at  law, 
and  might  be  demurred  to. 

Whatever  may  have  been  the  opinion,  or 
judgment  of  the  members  of  that  Committee, 
they  muft  be  proved  here  by  complete  evidence, 
before  fuch  confequences  can  be  drawn  fronii 
them  J  and  the  fafts  of  the  cafe  ought  to  be 
proved  again,  in  the  fame  manner  as  the  offences 
of  which  the  Cricklade  voters  were  accufed  by 
the  elcftion  Committee,  were  proved  over  again 
in  the  Houfe  of  Lords,  when  the  bill  for  chang- 
ing the  conftitution  of  that  town  took  place  in 
1782  ♦• 

*  I  have  read  the  proceedings  upon  this  bill,  in  the  Lords 
Journal.  Before  the  fecond  reading,  the  Lords  ient  a  mef- 
fage  to  the  Cbmmons,  defiring  to  know  upon  what  evidence 
the  bill  had  been  founded  \  and  received  an  anfwer  import* 
ing,  that  the  Commons  had  framed  the  bill,  upon  the  an- 
Aority  of  the  evidence  received  and  recorded  by  the  Com- 
mittee, who  had  tried  the  eleAion.  The  Lords  afterwards 
proceeded  to  examine  witndles  at  their  bar,  to  prove  all  ttie 
circumftances  of  bribery,  upon  which  the  ele^Hon  committee 
had  founded  their  report,  which  was  the  foundation  of  the 
^ill.    See  Lords  Journ.  18  and  19  april  and  3  may,  1782. 

The 
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The  petitioner's  cale,  and  method  of  arguiag 
in  fupport  of  it,  as  it  now  ftands^  may  be  IM* 
trated  by  dating  in  the  manner  of  formed  rcib- 
lutions^  the  opinions  they  wifli  die  Court  to  en- 
tertain. To  coincide  with  their  arguoients,  the 
Committee's  Hrft  refoludon  then  would  be  of 
this  fort,  viz. 

That  a  fitting  member,  who  has  been  gmltr 
of  treating  the  eleftors  contrary  to  law  it  bis  fiift 
eledion,  is,  on  fuch  election's  being  dedirtd 
void  for  that  offence,  incapable  of  fitting  upoo 
his  fecond  eledlion,  for  the  fame  place. 

The  next. 

That  in  order  to  render  fuch  fecond  ele&ion 
void,  it  muft  have  been  proved,  that  the  member 
was  guilty  of  the  treating  or  bribery,  on  the 
former  cleftion. 

Then,  according  to  law  and  tlie  (late  of  this 
caufc,  the  following,  viz. 

That  it  is  alledged  and  proved  in  this  cafe, 
that  Mr.  Hobart  was  charged  with  a  breach  of 
the  Treating  aft,  on  his  former  elcftion. 

That  it  has  not  been  alledged,  and  therefore 
ought  not  to  have  been,  and  in  fact  has  not  been 
frwedy  that  Mr.  Hobart  was  guilty  of  fuch 
ofience,  on  the  former  eleftion. 

Yet  they  would  perfuade  the  Court  to  refolvc 
in  conclufion.  That  it  is  a  ncceflary  confequence, 
that  the  laft  eleftion  of  the  faid  Mr.  Hobart 
was  void. 

The 
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The  flighteft  degree  of  reafoning  fliews,  how 
uiconclufive  the  foregoing  deduftion  is  -,  yet  it 
is  fairly  drawn  from,  and  coincides  with  the 
pofitions  contended  for  by  the  petitioners. 

As  to  the  fecond  point,  it  is  neceffary  to  ad- 
vert to  the  law  of  bribery,  as  it  ftood  before  the 
Treating  aft.  Not  that  the  petitioners  can  avail 
themfelves  of  any  benefit  from  that  5  for  they 
have  exprefsly  confined  the  charge  to  xhtjiatutes 
againft  bribery;  i.  c.  in  eflfcft  to  the  Treating  aft. 

Before  that  time,  the  punifhment  of  bribery 
in  the  Houfe  of  Commons  did  not  draw  after  it 
fuch  an  incapacity,  upon  a  fecond  eleftion. 
There  is  no  cafe  that  goes  fo  far.  Long's 
icafe  *  in  the  reign  of  Elizabeth,  leaves  it  doubt- 
ful, whether  he  was  even  turned  out,  upon  the 
eleftion  for  which  he  was  accufed  of  bribery* 
In  the  Bewdley  cafe  in  1676  f,  nothing  appears 
but  the  difability  of  the  fitting  member  to  fit, 
upon  the  eleftion  in  which  he  had  bribed.  Soon 
after  the  hearing  of  that  cafe,  the  Houfe  paflcd 
the  refolution  againft  bribery  and  treatbg,  which 
was  the  model  of  the  zdi*  It  is  probable,  that 
before  this  time,  treating  was  not  confidered  af 
a  kind  of  bribery ;  and  that  the  refolution  was 
defigned  to  put  both  upon  the  fame  footing* 
It  would  be  unjuft  therefore,  to  inflid  a  higher 

*  See  2  Dong.  ele&  40a. 

t  See  Voli  L  65.  and  9  Joum.  397.   ^ 

punifhment 
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puniflimcnt  on  the  offence  of  trearing  now,  tba 
belonged  to  bribery  itfelf,  before  the  pafling  of 
the  aft.  The  cafe  of  Stockbridgc,  which  was 
prior  to  the  aft,  (hews  the  law  to  have  been  fa 
There  the  fitting  nnembcr  wa:  petitioned  againft 
for  bribery,  and  the  Houfe  refolved  that  he  was 
not  duly  elefted,  and  that  the  eleftion  was  void* 
After  thefe  refolutions,  there  follows  an  order  for 
taking  fbme  of  the  offenders  into  cuftody.  Then 
the  Houfe  refolvc  J^ecially  againft  the  fitting 
member,  "  that  he  be  difabled  from  being 
elefted  a  burgefs,  to  fervc  in  this  prcfent  parlia- 
ment for  the  borough  of  Stockbridge."  Now 
if  the  difability  were  a  confcquencc  of  the  judg- 
ment, it  would  not  have  been  neccflfary  to  have 
inflifted  this  particular  difqualification  upon  the 
member.  It  would  have  been  left  to  the  courfe 
of  law.  But  by  pafling  this  refolution,  it  is  plain 
the  Houfe  underftood  that  he  would  not  have 
been  difqualified  without  it.  This  cafe  happened 
after  the  {landing  order  of  the  Houfe  againft 
treating. 

It  is  curious  to  obferve  the  difficulties  which 
the  oppofite  counfel  labour  through,  in  order  to 
make  out  their  conftruftion  of  the  aft.  They 
cannot  do  it  but  by  changing  and  tranfpofing  the 
words.  They  change  fucb  into  bis  or  their,  and 
deprive  the  word  eleSfion  of  its  meaning.  The 
aft,  in  the  firft  fcftion,  defcribes  offences  com- 
mitted 
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mitted  by  any  perfon  or  perfons  on  his  or  their 
cleftion,  in  order  to  be  elefted ;  and  in  the  fecoad 
feftion  declares  every  perfon  Jo  afting,  difabled 
to  ferve  upon  Jucb  eledion,  and  that  they  fhall 
be  as  if  they  had  been  never  returned.     The 
words  Jo  and  Jucb  here   are  relative  words,  ap- 
^  plying  to  the  premifes,  and  ufed  for  brevity's  fake, 
r  to  fave  the  repetition  of  the  particulars.  Therefore 
Jo  giving^  &c.  means  giving,  &c.  after  the  tefte 
of  the  writ  of  fummons,  or  after  a  vacancy,  &c. 
1x1  the  fame  manner,^^i&  eleSion  means  an  eledtion 
To  held  after  the  writ,  or  after  the  vacancy ;  i.  c. 
the  eleftion  then  depending,  in  which  the  illegal 
afts  are  committed.     The  cleftion  is  complete 
when  the  return  is  made,  and  the  member  holds 
his  feat  upon  that  elecStion.     It  is  an  eledion  if 
a  member  is  eledled,  although  he  may  afterwards 
appear  to  be  illegally  eleftcd.     They  fay  a  void 
cleftion  is  no  eledion  at  all  -,  but  that  is  to  a 
very  different  purpofe :  For  even  fuch  an  eledlion 
has  all  the  qualities  of  a  found  election,  till  the 
inquiry  an^ determination.     The  aft  is  to  be 
taken,  according  to  common  grammatical  con- 
ftrudion,  to  fpeak  confiftcndy,  and  to  treat  of 
^things  as  they  are,  and  not  as  they  may  poflibly 
fall  out  by  matter  ex  poJiJa£lo. 

The  fubfequent  words  that  the  member  Jhall  be 
as  if  never  returned^  are  plain  enough  to  fatisfy 
every  doubt  j  for  that  leaves  the  member  juft  as 

he' 
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he  was  htforc.  If  therefore  he  was  capabk  f£ 
being  elcftcd,  before  the  vacancy  happened  wMA 
he  endeavoured  to  fupply^  he  is  equally  capable 
of  it,  after  being  turned  out  upon^ri^  eteftioiL 
It  is  a  pcrvcrfion  of  words  to  fay,  that  the  wad 
JUcb  means  the  eleftion  of  the  particular  peHbn, 
at  any  time ;  becaufe'  the  aft  (peaks  but  of  tut 
eleftion,  i.  e.  that  depending  upon  the  writ  of 
ibmmons,  or  particular  vacancy  there  defcribed. 
But  if  it  applied  to  the  perfon,  it  would  extend 
to  every  eleftion,  in  every  parliament,  kr  diat 
place. 

The  provifion  of  the  law  is,  in  fliort,  to  de- 
prive every  man  of  the  benefit  of  an  eledHon 
obtained  by  corruption.  This  meaning  is  fo 
obvious,  that  it  would  be  difficult  to  frame 
doubts  about  it,  but  for  the  cafes  that  have 
happened  in  the  Houfe  of  Commons.  But  thefc 
cafes  are  at  variance  with  thcmfelves.  That  of 
Aldborough  is  contrary  to  that  of  Thetfbrd,  and 
makes  againft  the  petitioners,  inftead  of  for 
them.  It  was  determined  expreftly  on  the 
ftatutc;  and  the  incapacity  is  declared  to  be 
itponjucb  eleSlion^  and  not  for  the  parliament.  This 
fliews  that  the  received  conftruftion  of  the  aft 
then,  was  fuch  as  the  fitting  member  contends 
for :  For  the  Houfe,  after  declaring  the  eleftion 
void,  put  off  the  order  for  a  new  writ;  which 
ionift  have  been  done,  with  a  view  to  {Prevent  the 

,  cffcft 
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efib&  of  the  bribery  from  operating  again,  in 
j&Toar  of  the  ejected  member,  at  the  enfuing 
eleftion.  If  they  had  thought  another  ele(5H(Mi> 
tbijame  eleftion  (as  the  petitioners  contend  for), 
they  might  have  iffued  the  writ  without  any  ap« 
prehenfion  of  Fairfax's  fuccefs;  becaufe  they 
would  have  believed  him  incapable  of  fitting,' 
by  the  regular  operation  of  law.  This  cafe  was 
the  firft  that  arofc  after  the  Treating  aft,  and 
therefore  (as  the  petitioners  admit)  thefenfe  then 
given  to  the  aft  is  moft  likely  to  be  juft.  (A.)* 

The  cafe  of  Thetford  certainly  deftroys  itfelf 
by  going  too  farj  for  it  would  extend  to  twcftry 
cleftions,  if  they  could  happen  within  the  par- 
liament:  A  fenfe  which  the  words  of  the  aft 
will  not  bear.  It  (hould  rather  be  confidered  as 
an  exertion  of  difcretional  power  in  the  Houfe, 
than  as  a  judicial  decifion,  folemnly  made  and 
intended  as  a  precedent.  Judge  Blackftone,  no 
doubt,  has  adopted  this  conftruftion,  but  he  was 
not  infallible,  and  perhaps  afted  under  a  miftakc : 
For  he  writts  as  if  he  was  reciting  the  ftatute 
itfelf  i  and  manifcflly  mifrecites  it.  No  man's 
authority,  however  refpeftable,  is  fufficient  to 
overthrow  the  diftates  of  plain  fenfe. 

The  circumftances  of  the  Kirkudbright  cafe 
make  it  very  different  from  the  prefent.  There 
was  a  fpecial  refolution  of  the  former  Committee, 
convifting  the  fitting  m«mber  of  bribery.    And- 

that 
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that  cafe  may  perhaps  have  been  determined  oit 
the  common  law  of  bribery,  and  not  upon  the* 
Treating  a£t.  If  it  were  upon  the  fame  principles 
as  that  of  Thetford,  the  fame  reafoning  will  be 
good  againft  it. 

With  refpcdt  to  the  praftice  faid  to  have  pre- 
vailed in  modern  times,  if  it  has  been  unwar-> 
ranted  in  law  and  reafon,  it  ought  not  to  be 
relied  upon.  And  whatever  may  be  the  conle- 
quences  of  deciding  according  to  the  obvious 
and  juft  meaning  of  the  law,  they  ought  not  to 
enter  into  the  contemplation  of  judges  who  arc 
to  decide  upon  it  j  becaufe  it  is  their  duty  to 
declare  the  law  as  it  is,  without  regard  to  con- 
fequences. 

The  petitioners  feem  to  have  claimed  the  feat 
for  Sir  Thomas  Beevor,  as  a  forlorn  hope.  They 
furely  cannot  contend  for  it  ferioufly.  Firft,  ^ 
becaufe  there  was  no  difqualification  of  Mn  ^ 
Hobart,  more  than  of  Sir  Thomas  Beevor,  that  ^ 
could  be  declared  to  the  eleftors.  The  deter-  — 
mination  of  the  Committee  affefted  one  as  much  -^ 
as  the  other.  Secondly,  becaufe  there  was"  no  ^ 
notice  given  to  the  elcftors,  of  jiny  fuppofed  -^ 
difqualification.  This  objeftion  is  endeavoured  -J^ 
to  be  obviated,  by  fctting  up  what  they  call  a  -^^ 
conftru<ftive  notice.     This  argument  cannot  be  -^s 

maintained :    Firft,    becaufe  the  eleftors  (fup 

pofmg  them   to  be  the  fame  parties  at  each^ 

eledtion^^ 


/ 
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ele<5tion)  could  not  be  bound  to  know  what  the 
judgment  of  the  Committee  was,  further  than  as 
it  was  cxprcffed  in  their  refolutions.  Secondly, 
nothing  has  appeared  in  the  proceedings,  tolhcw 
that  any  one  perfon  who  took  a  part  in  the 
former  eleftion,  voted  for  Mr.  Hobart  in  the 
ftcond.  And  even  if  the  being  a  party  to  the 
petition  could  have  the  effeft  contended  for,  it 
ought  not  to  extend  beyond  thofe  who  figned,  or 
were  privy  to  it. 

The  counfel  for  the  petitioners  obfervcd  in 
reply, 

That  they  had  a  right  to  take  advan-  Rgpiy, 
tage  either  of  the  common  law,  or  of 
theftatutes  againft  bribery,  under  the  words  of  the 
petition,  and  were  not  confined  to  the  latter^ 
The  petition  dates,  that  "  the  eleftion  having 
been  declared  void,  .on  the  ground  of  his  having 
violated  the  aSls  of  parliament  againft  bribery 
and  entertaining  the  eleftors,  he  was  thereby, 
and  according  to  the  law  and  cujiom  of  parliament y 
rendered  incapable,  &c."  So  that  the  cxpreflion 
plainly  embraces  both  the  common  and  ftature 
law,  and  involves  both  together. 

That  the  principle  on  which  the  Stockbridge 
cafe  was  determined,  was  the  fame  as  that  of 
Thetford.  And  it  is  immaterial  to  this  purpofe, 
whether  it  were  before  the  time  of  the  aft,  or 

Vol.  III.  Kk  not: 
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not :  Becaufe  the  ad  is  only  declarat9ry  of  the 

law,  and  docs  not  introduce  any  new  diiabifiocs. 

In  that  cafe,  the  legal  confequences  were,  by 

implication,     declared    in    the    firft  rcfolution 

making  the  eleftion  void.     The  (ubiequeot  rc- 

folution  againft  the  fitting  member,  is  tobecon- 

fldered  only  as   a  more  explicit  declaration  of 

this  efFcft  of  the  law,  as  to  him,  and  of  the 

cenfure  of  the  Houfc  againft  him.     Therefore 

tlie  fitting  member's  counfcl  arc  not  intidcd  to 

draw  their  inference  from  this  cale,  as  proving 

the  law  to  be  as  they  ftate  it,  before  the  Tiratmg 

aft  J   fince,  for  the  rcafon  here  given,  it  has  a 

contrary  tendency. 

That  the  petitions  in  both  the  cafes  of  Thet- 
ford  and  Kii  kudbright,  (B.)  were  open  to  the 
objeftion  now  made,  of  the  want  of  an  allegation 
of  bribery  againft  the  fitting  member;  and  that 
tjie  circumftance  of  its  not  bein^  hinted  at, 
fliews  it  to  have  been,  thought  trivial.  There  is 
a  fubftantive  allegation  of  it,  fufficient  for  the 
prefent  purpofe. 

I'hat  with  refped  to  the  proceedings  upon  the 
former  trial,  if  they  leave  no  doubt,  as  to  the 
general  effeft  of  them,  the  Committee  ought  to 
form  their  opinion  now  accordingly^  It  cannot 
be  fuppofed,  becaufe  a  little  evidence  upon 
another  immaterial  fubjed,  happened  to  be  mixed 
with  the  general  evidence,  when  its  cfitdl  could 
6  not 
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hot  reach  one  vote,  that  fuch  evidence  affcftcd 
the  deiibcrations  of  the  Committee ;  or  that  thft 
decifion  did  not  therefore  foUoW  from  the  ma- 
terial evidence  of  the  caufe.  The  evidence 
alluded  to  by  the  oppofite  counfel  is  fo  trifling, 
that  it  could  not  poflibly  have  affeftcd  the  de^ 
termination  *. 

That  it  reft^  therefore  entirely  upon  the 
tvidence  of  treating  and  bribery ;  on  either,  oY 
both  of  which  grounds,  it  would  caufe  the  in- 
capacity contended  for.  And  with  refped  to  the 
clahn  of  the  feat  for  Sir  T.  Beevor^  in  confe- 
quence  of  fuch  incapacity,  it  would  not  be  re- 
nounced on  the  part  of  the  petitioners  j  who  left 
it  altogether  to  the  dilpofal  of  the  Court,  con* 
fiding.^in  their  juftice. 

The  Committee  determined, 

^hat  the  Jilting  Mefnber  iJoa's  inly  eleSedi 
Of  which  the  ch^irnrian  duly   informed  the 
Houfe  f . 

Previous  to  this  determinatidn,  the  Court 
pafied  the  two  following  refolutions.  I  do  not 
•find  that  they  %vere  ordered  to  be  entered  in  the 

.    *  The  rcfolotiOQ  of  the  Court  upon  this  fubjed^,  hereafter 
ittentioned*  ^«kc9.it  unneceSaiy  to  ftatc  the  particulm  of 
this  evidence, 
t  4t  Joorn.  736*  .   ..  ,  , 

Kkz  m!nu:w: 
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minutes :  But  they  were  conuxiunicated  to  ooe 
by  the  Chairmanj  in  the  (bllowing  words,  viz. 

1.  TiuU  it  does  mi  appear  io  the  (Ammitta  frm 
the  minutes^  that  the  loft  Committee  adjiuigidibe 
/eat  vdd^  an  the  effeSl  of  any  other  evideace  thm 

that  of  Treating. 

Palled  unanimoufly. 

2.  That  the difqualification  by  theftatiOe T  audi 
fTtU.  III.  ch.  ^  Jo  far  as  the  fame  relates  te 
Treating^  is  projpeBime  to  a  future  eledion. 

Negatived. 


N        O        T       E        S 


ON    THE    CASE   OF 

NORWICH, 

PAGEIS  481  and  495.  (A.)  The  entries  in  the 
Journal  refpeding  the  ordering  of  the  new  irrtt, 
tend  to  confirm  the  opinion  contended  for  by  the  counfel 
for  the  petitioner.  The  eleSion  then  declared  void,  ha^ 
been  occafioned  by  the  death  of  Sir  Michael  Went- 
worth  ;  and  the  motion  in  the  Houie  for  a  new  wrifv 
after  this  void  ele^on,  was  repeatedly  put  oiF:  So 
that  none  liTued  from  december  ax,  1696^  (the  day 

of 
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of  the  refolution  againft  Fairfax)  till  december  3CS' 
1697.  On  which  day,  a  petition  of  the  ek^brs  of 
Aklborough  was  prefented  to  the  Houfe^  aikiflg*  pardon* 
for  their  late  o^ence,  and  praying  to  be  received  into* 
die  favour  of  the  Houfe,  and  to  be  allowed  to  go  to  a^ 
new  eledion.  Hereupon  a  new  writ  was  ordered  "  for ' 
^e  eleding  a  burgefs)  &c.  in  the  r$nn  §f  Sir  Miehaet 
Wentworth^  Knight^  deceafed.'*  The  Houfe  thus  taking 
DO  notice  of  the  intermediate  election  of  Fairfax^ 
which  had  been  declared  void  ;  fuppofing  no  vacahc/' 
to  have  been  occafioned  by  that  declaration,  on  account* 
of  the  nullity  of  the  eledion  fo  avoided.  See  12  Jourq. 
2,  II,  19.  J  have  examined  ^e  book  of  returns  at- 
tiic  Croiyn  office,  and  find  that  William  Wentworth, 
Efq;  was  returned,  upon  Ae  writ  -ordered  in  december,'^ 
as  abovcmentioned. 

.  Yet  upon  inquiring  into  this  fubje£)r,  we  find  diffi- 
culties both  ways.     Some  cafes  lead  me  to  thiiik  that 
the  Houfe  entertained  this  opinion,  others  not.     Per- 
haps  they  confidered  themifelves  exejfcidng  th^  fame' 
difcretional  power,  in  the  exduflon  of  Sloane,  as  in  the 
cxclufion  of   Walpole,  Wilkes,  and  others,  for  par* 
ticular  offences,  rendering  them  unworthy  of  fitting 
there ;  without  any  relation  to  ftatutes  or  legal  dif«- 
qualification.     And  a  fenie  of  their  poiTefling  this 
power,  might  make  them  left  anxious  to  exprefs  die* 
conftrudlion  of  that  z8t  the  fame  way.     But  as  fince^ 
the  eftablifhment  of  the  new  court,  this  cannot  be 
done,  or  is  not  likely  to  be  attempted,  this  change 
ihould  be  attended  to  ;  and  it  is  become  necefiary  to 
ofaferve  the  true  meaning  of  the.  law.     The  Houfe'. 
might  have  meditated  a  fcheme  of  disfranchifeqients 
agaifift  Aldborougb>  smd  that  accqnntt  6^  their  nocl 
J^k  3  iffuing 
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ijTuing  the-\^it;  as  tbey-did  in  the  cafe  of  Stocks 
bridge  twice,  and  as  it  has  happened  in  our  own  times, 
ifi  Che  caTos  of  Hindon  and  Shaftefbury.  The  cafe  of 
Stockbridge,  before  the  TjFeat^g^a^  proceeds  to  difr 
qualification  juft  jn  tl|e  ^merform  as  that  of  Thetfofd 
after  it  ^  and  may  have  beei>  an  exercife  of  the  peculiar, 
power  of  the  ^oufe,  as  in  .tb^  ^ovemexitiooed  cafes 
of  expu}fiofi. 

At  the  time  of  the  Treating  refoiution  in  the  Houfe, 
the  fluration  of  parliament  was  unlimited.  The  Tri- 
ennial zSt  was  in  the  fixth  year  of  Will.  III.  The 
Treating  ad  was  in  the  year  following.  This  change 
in  the  rights  of  inembers  of  pfurliament,  fo  important 
upon  this  fubje&s  fecfns  not  to  h^ve  beeo^uly  at*? 
tended  to,  in  the  qonflcleratipns  of  i(. 

PP.  485,  4nd  498.  (B.)  The  Allowing  is  a  copy 
of  the  Petition  in  this  cafe. 

^  The  bumble  petition  of  Peter  Johnfton  pf  Carn« 
fallock,  Efc^i 
Sheweth, 

That  previous  to  the  laft  general  eledion,  John 
(Gordon  of  Kenmore  Efq;  Colonel  Alexander  Stewart 
of  Crae,  and  yo^f  petitioner,  feverally  offered  them- 
felves  as  candidates  to  fepreient  the  Stewartry  of  Kir- 
kudbrigbt  in  Scotjand,  in  the  then  enfuing  parliament. 

That  the  (aid  John  Gordon  and  Colonel  Alexander 
Stewart,  finding  that  a  very  confiderable  number  of- 
the  freeholders  of  the  faid  flewartry,  had  reiblved  to 
fupport  your  petitioner,  did  with  a  view  of  diiappoint-  * 
log  your  petitioner,  enter  into  an  illegal  and  uncon- 
AUutional  agreonent,  whereby  it  wa$  agreed  between 
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them  and  their  friends,  that  the  faid  Colonel  Alexander 
Stewart  and  his  friends,  fliould  join  with  the  faid  John 
Gordon  and  his  friends,  in  endeavouring  tQ  procure 
the  faid  John  Gordon  to  be  returned  m^mb^^r  for  the 
faid  ftewartry,  at  the  then  enfiiing  eleftion.  In  confer 
quence  whereof,  the  faid  John  Gordon  engaged  tha^ 
\n  cafe  he  fhoald  be  ele6ted,  he  would  at  the  end  of 
the  firft  three  years  of  the  parliament,  vacate  his  f^r; 
and  that  thereupon  he  and  his  friepds  fhould  join  witb 
the  faid  Colonel  Alexander  Stewart  and  his  friends,  io 
electing  |he  (aid  Qolonel  Stewart  for  th^  remainder  of 
the  parliament. 

That  in  confequence  of  fuch  agreement,  the  fai4 
John  Gordon  alone  ftood^candidate  againil  your  peti* 
tioner,  at  the  lafl  general  election  ;  but  your  petitioner 
notwithftanding  of  fuch' junction  of  the  friends  of  the 
(aid  John  Gordon  and  Colonel  Stewart,  was  then  rer 
(UFned  member  for  the  faic*  ftewartry. 

That  the  faid  John  Gordon  having  prefe/itcd  ;^  petjr 
tion  to  this  Honourable  Houfe,  complaining  of  your 
petitioner's  faid  eledlion,  the  Committee  to  whon)  the 
fame  was  referred  were  plcafcd  to  refolve,  That  nine 
of  the  twelve  votes  who  tendered  for  the  faid  petitioner, 
and  were  refufed  by  the  Prefes  at  the  ele^ion,  fhould 
be  added  to  the  roll.  The  confequence  of  which  re-r 
(blution  was,  that  the.  faid  Jphn  Gordon  then  had  a 
majority  upon  the  poll,  againft  your  petitioner ;  but 
the  iaid  Committee  having  likewife  refolved.  That 
the  faid  John  Gordon  was  guilty  of  bribery,  at  the  lail 
^le£^ion  for  the  ftewartry  of  Kirkudbright,  and  was 
therefore  incapable  af  being  elected,  they  determined, 
That  the  l^ft  eledlion  of  a  commiiSoner,  to  ferv^  io 
K  k  4.      '  thja 
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this  prefent  parliament  for  the  uud  ftewartry  of  Kir- 
kudbright,  was  a  void  cleftion. 

That  in  confequence  of  the  above  declaration»  a  new 
"writ  ifltied  to  eledt  a  member  for  the  faid  ftewartry  i 
and  your  petitioner  and  the  faid  John  Gordon  again 
dfFered  tbemfelves  as  candidates. 

That  your  petitioner  (being  advifed  that  the  fiud 
John  Gordon,  having  by  the  faid  Committee  been 
found  guilty  of  bribery  at  the  laft  eledion,  was  diere- 
fore  rendered  incapable  of  ferving  in  this  prefent  par- 
liament for  the  faid  ftewartry,)  did  at  the  meeting  of 
eledlion,  in  order  that  the  freeholders  then  met  for  the 
purpofe  of  eledion,  might  not  pretend  ignorance  of 
the  refolution  of  the  faid  Committee,  publicly  read 
the  fame  to  them  ;  and  at  the  fame  time  informed 
them,  that  the  faid  John  Gordon  was  thereby  rendered 
ineligible  for  the  faid  ftewartry,  at  any  period  of  the 
prefent  parliament,  and  mere  particularly  fo  to  (upftf 
the  then  prefent  vacancy. 

That  notwithftanding  fuch  intimation,  the  friends 
of  the  faid  John  Gordon  and  Colonel  Stewart,  JNIl 
acling  under  the  influence  of  the  faid  agreement^  entered 
into  by  them  previous  to  the  former  eleflion,  did  again 
unite  together,  and  vote  for  the  faid  John  Gordon  in 
oppofition  to  your  petitioner. 

That  at  the  faid  election,  not  only  feveral  perlbiis 
ifled  under  the  influence  of  the  faid  agreement,  but 
atfo  fcvcral  other  pcrfons  having  no  right  to  vote,  were 
admitted  to  vote  for  the  faid  John  Gordon,  and  feveral 
freeholders  in  the  intereft  of  your  petitioner  were  re* 
fufed  to  be  inrolled,  who  if  they  had  been  inrolle^ 
Would  have  voted  for  your  petitioner. 

That 
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That  by  the  means  aforefaid,  and  by  dhers  ether 
^nmpt  and  illegal  pra£iicesy  the  iaid  John  Gordon  badi 
procured  himfelf  to  be  illegally  returned  for  the  faid 
Hewartry,  in  prejudice  to  the  petitioner,  who  was  the 
4>r\y  legal  candidate,  was  duly  eleAed>  and  oUght  to 
have  been  returned." 

Upon  the  trial  of  this  petition,  after  the  petitioner's 
counfel  had  opened  his  cafe,  he  called  a  witneis  to  give 
an  account  of  what  paflfed  at  the  ele&ion  ;  who  related 
the  circumftance  of  producing  the  authentic  copy  of 
the  minutes  to  the  freeholders,  and  their  difregarding 
It,  After  this,  there  is  the  following  entry  in  the 
ininutes : 

"Mr.  Lee  (for  the  petitioner)  nOw  propoTes  to  caU 
Mr.  White,  to  produce  the  minutes  of  the  laft  year'% 
Qommittee. 

Mr.  Douglas  objeds  to  their  beiAg  i%ad,  to  prorc 
Mr.  Gordon  was  guilty  of  bribery. 

Mr.  Erlkine  heard  in  fuppprt  of  Mr.  Douglas.  Boti| 
allow  they  may  be  read  to  fliew  there  were  proceed- 
ings in  a  former  Committee,  oil  a  £brmer  elefUon,  bu^ 
f6t  fib  other  purpofe. 

Mr.  Lee  and  Mr.  Anftrudief  miiintain  their  pro* 
pofal. 

Mr.  Douglas  in  reply4 

Court  cleared. 
•  Counfel  calted  in* 

Mr.  J.  White  fworn." 

And  then  Mr.  White,  who  had  been  clerk  to  the 
foiuer  Coonnittee,  proved  the  minutes  authentic ; 
whereupon  the  fevcral  refolutions  contained  in  them 
^ere  ^ead, 

XXV. 
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The  second  CASE  or  the  CITY  of 

CARLISLE, 


The  Committee  was  cfaofai  on  die  •15th  of  fchaupi^ 
1787^  and  confifted  of  the  following  membcfs: 

William  Mitford^  Efq;  Chairman. 
Rt,  Horn  Thomas  Pelham,'^^    . 
Sir  John  Jarvis,  K.  B.        V 

Hon.  Wm.  Grimftone  John  M^ride,  E% 

Robert  Thornton^  Eft);  Samuel  Thornton,  Efq; 

Sir  John  Sinclair,  Bart.  Richard  Grofvenor,  Eiq; 

Harry  Burrard,  Efq;  B.  Boiid  Hopkins,  Eiq; 

William  JoUifFe,  Efq;  WilKam  Pochin,  Efq;  • 

flon.  Thomas  Tbynne  Richard  Mafter,  Efq; 

Pititioncrs* 

]R.owlan4  Stcphenfon,  Efq;  and  Freemen  in  his  int^rcft. 

Sitting  Member. 

Edward  Knubley,  Efq; 

CounfeL 

For  the  Candidate  Petitioner,  Mr,  Chambrc  amd  Mr. 

Wybcrgh. 
For  the  Freemen,  Hen.  Mr.  Erflcinc. 
For  the  Sitting  Member,  Mr.  Graham  and  Mr.  Dallas^ 

THE 
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nPHE  petition  of  Mr.  Stevenfon  ftated  only 
-^  the  uibai  general  allegations.  The  peti- 
tion of  the  freemen  of  Carlifle  in  his  intereft, 
aflerted  the  right  of  voting  for  members  to  be- 
long only  to  freemen  of  the  city,  admitted  bro<^ 
thers  of  on?  of  the  tight"  Guilds  or  fraternities 
of  the  city,  deriving  their  right  from  birth  or 
icrvitude :  The  number  whereof  had  not  at  any 
One  period,  exceeded  750.  And  ftated.  That 
between  the  months  of  feptember  1784,  and  fe-» 
bruary  1785,  the  Mayor  had  admitted  to  the . 
freedom  upwards  of  1400  perfons,  who  were  not 
intitled  thereto  by  birth  or  fervitude,  and  wha 
had  not  been  admitted  brothers  of  any  of  the 
Guilds  i  and  that  at  the  laft  cleftion  a  large  ma- 
jority of  freemen,  legally  qualified, '  had  voted 
ibr  Mr.  Stevenfon ;  and  upwards  of  400  perfons, 
not  intitled  to  their  freedom  by  birth  or  fervi- 
tude,  were  permitted'to  poll  for  the  fitting  mem-' 
ber,  who  was  thereupon  returned,  to  the  great 
injury  of  the  petitioners  j  and  that  Mr.  Steven- 
ion  ought  to  have  I>een  returned  *. 

This  caufe  came  now  to  be  tried  for  the  fecond 
(ime.  It  had  been  tried  before  in  die  preceding^ 
year,  upon  the.pctitions  of  Mr.  Chriftian  and  has 
f  leftors,  againft  the  return  of  Mr.  Lowther*     Itk* 

♦  42  Jounu  177. 

both 
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both  trials,  the  petitions  were  in  the  lame  terms  ♦, 
and  the  queftions  agitated  were  the  lame.  I 
prefer  the  publication  of  an  account  of  r  the  .4afti       ^ 

becaufe  the  parties  had  then  acquired  Ailkr  luum*      

kdge  of  their  clainis,  and  produced  more  cvi- 

dence  upon  the  fubje6t,  than  upon  the  firft  ;  par-r  ..^^  ^ 
dcularly  on  the  fide  of  the  ^  fitting  mernl^. 

There  has  been  no  determination  ip  parlia-p-i — .^^ 
inent  upon  the  right  of  cleftion  a(  .Cafliijc.    Itmr:^ 
the  only  conteft-of  note  in  the  Jouraals,.  in  I7i2j^^  ,2, 
it  was  agreed  to  be  in  the  Mayor,  aldermen,  bai —  Ji- 
liffi  and  freemen,  refident,  or  not  reCdent  f. 

The  corporation  of  this  city  :is  prefcriptiver^sr. 
Its  prefent  form  is  derived  from  a  charter  <c  )f 
Charles  the  Firft,  in  the  year  1.637 ;  confiftin^B^ 
of  a  Mayor>  and  eleven  other  Aldcxmen,  tw^  o 
Bailiffs,  and  twenty  four  Capital  Burgefles,  €ofttu^m- 
ing  the  common  council,  and  an  indefinite  num^Hi- 
ber  of  freemen.    The  capital  burgcffes  are  chofc     -"n 

by  the  Aldermen  out  of  the  freemen.    Thci c 

Bre  likewife  in  the  corporation,  eight  tradin  g 
Companies,  or  Cfuilds,  whofc  privileges  are  prg*"^^ 
fcriptive;    namely,.  ;he    Merchants,    Tanneries, 

Skinners  or  Glovers,  Butchers,  Taylors,  Weaver h 

Shoemakers  and  Smiths..    Pcrfons  born  the  foi — ^^ 
of  freemen,  or  having  ferved  a  regular  apprer^-r 

•  Sec  the  petitions  upon  the  fonlicr  election  ia  41  Joar^s  • 
662,  757.. 

t  J  7  JoTirn.  1 06, 
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cicefhip  to  freemeh,  and  having  been  admicte4 
.  to  the  brotherhood  of  any  of  thefe  Guilds,  arc 
intided  to  the  freedom  of  the  city. 

The  point  upon  which  the  petitioners  claimed 
the  feat  for  Mr.  Stephenfon  was,  that  the  free- 
men who  formed  the  majority  of  the  fitting 
ineixiber''s  poll,  had  been  illegally  made.  For 
which  purpofe,  they  endeavoured  to  eftablifli  the 
foUowing  pofitions : 

I.  That  by  the  conftltution  of  CarUfle,  the 
common  council,  who  had  conferred  the  freedom 
upon  thofe  voters,  h^d  no  authority  to  nriake 
freemen,  legally  intitled  to  the  privil^es  of  the 
city, 

.  a.  That  if  they  had  fuch  authority,  they  had 
cxercifed  it  illegally  in  this  inftance ;  by  not  re- 
quiring in  the  perfons  fo  made,  a  neceilary  pre- 
vious qualificarion,  by  admifllon  to  the  brother- 
hood of  one  of  the  eight  Guilds. 

3*  That  without  deciding  either  of  thefe  ques- 
tions of  right,  the  freemen  fo  made  ought  not 
to  be  admitted  to  vote  at  the  eleftion^  becauie 
fraudulently  and  occafionally  made. 

It  was  admitted  upon  both  trials,  that  a  large 
majority  of  freemen,  not  liable  to  thefe  objec-t 
tions,  had  voted  for  the  petitioning  candidate. 
The  former  Committee  paficd  a  general  dcter- 
minarion,  in  favour  of  that  party,  in  confcquence 
whereof  Mr-Chriftian  was  fcated  ♦.    The  names 

♦  41  Jounu  966,  7. 

9f 


5ID  CASE      JLiiLY* 

fef  the  members  compoling  that  courti^  ivere  1ft 

foUowmg : 

Jcrvoife  Gierke  JerVoife,  Ef<\i  CbairmM*. 

Rt.  Hon.  Charles  James  f!*ox7  ^-    . 
^,     * , ,  r^       r    3       \Nofmnees. 

Mr.  Alderman  Townfend       3 

Sir  J.Morfhead,   Bart.   Sir  Edward  Littleton>^ 
Bart.  Thomas  Lifter,  Efqi  John  Bullock,  Efq?^ 
John  Pardoe,  Efq;    Sir  Charles  Davers, 
William  Middleton,  Efqj  Hon.  Edward  Monlt,..;^^^ 
ton,  George  Fludyer,  Efq$  Jeremiah  Crutchleg^  ^ 
Efq;   Sir  Matthew  White  Ridley^  Bart.   JoH:::^^ 
Purling^  Elq. 

The  death  of  Mr.  Edward  Norton  made  tilhe 
vacancy,  which  was  fupplied  by  that  elcftion. 
The  trial  of  the  petitions  began  on  the  a4tii    of 
may,  1786^  and  ended  on  the  31ft. 

The  ele&ion  which  is  the  fubjedt  of  diis  re- 
port,  happened  in  the  vacation  following,  in  con^- 
icquence  of  the  acceflion  of  the  Earl  of  Surrey^ 
then  member  for  this  city>   to  the  Dukedom  or 
Norfolk.    The  numbers  on  the  poll  were>  for 

The  fitting  member    -     -     553 
The  petitioner       -     *     -    405 

It  was  alledged  that  406  of  the  former  number 
were  liable  to  the  petitioners*  objeftions. 

The  evidence  upon  the  two  firft  points  wa4 
involved  together;   confifting  chiefly  of  thcr«* 

cords 
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''^  cords  of  the  corporation,  and  parole  tcftinnony 
refpcfting  the  ufage  and  reputation.  I  have 
endeavoured  to  give  the  fubftance  of  the  evi- 
dence produced  by  the  petitioners,  in  the  fol- 
lowing ftatement. 

•  Seven  witnefles  were  examined,  viz.  Robert 
Young,  aged  84,  John  Hodgfon,  aged  68,  John 
Mackarel,  aged  69^  Ifaac  Slack,  aged  63,  Tho- 
mas Pearfon,    George  Blamire,    aged  61,  and 
Richard  Jackfon :    The  general  tenor  of  'whofo 
evidence  was,  that  the  common  council  could 
HOC  make  honorary  freemen,  or  confer  the  free- 
dom upon  any  who  were  not  members  of  a  GuikJ, 
acquiring  the  right  by  birth  or  fervitude :  That 
the  ufual  and  eftablifhed  courfe  of  admitting  per- 
Ions  to  be  freemen,  was  to  require  from  them 
certificates  of  the  inchoate  right  by  which  they 
claimed,  and  of  their  brotherhood  in  one  of  tho 
Guilds.     Six  of  the  witnefles  were  freemen;  and 
all  of  them  derived  their  knowledge  of  the  place 
from  long  acquaintance  with  it,  and  from  con- 
veriations  with  perfons  deceafed ;  fome'ofwhom 
bad  been  their  relations,   and  members  of  the 
council,  and  from  others  who  were  not  fo :  But 
ail  of  whom  had  been  Guild-brothers.     Some  of 
the  witnefles  had  known  inflances  of  a  contrary- 
pradlice ;  which  had  been  thought  wrong  by  the 
perfons  of  whom  th^y  fpoke. 

Kobert 
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Robert  Young  believed  that  the  firil  attempts 
on  the  part  of  the  common  counoilj  to  msdce 
honorary  freemen,  had  beeo  about  fixty  or  fe- 
vcnty  years  ago. 

John  Hodgfon  was  a  common-councilman, 
as  hi^  father  and  three  brothers  (all  now  dead) 
had  been. 

John  Mackarel  was  an  old  member  of  the 
Guild  of  Weavers,  but  no  freeman ;  being  nei-* 
thcr  the  fon  of  a  freeman,  nor  having  ferved  his 
time  to  one.  He  obtained  his  freedom  of  the 
Guild,  for  the  fake  of  carrying  on  bufinels  ii» 
the  town.  He  derived  his  knowledge  of  the  con-^ 
ftitution  particularly,  from  converiations  widi  one 
Brown,  who  had  been  50  years  in  die  council, 
and  died  at  the  age  of  84.  The  witnefs  confi- 
dered,  that  he  himfelf  had  no  right  to  be  ad- 
mitted a  freeman,  and  had  known  perfons  who 
claimed  it  in  the  fame  right  refufed.  He  re- 
membered only  four  inftances,  of  the  exercife 
of  the  right  claimed  by  the  common  council, 
before  the  general  admiflion  of  1784.  Thefc 
were  of  Lord  Lonfdale,  Backhoufe,  Graham 
and  Yates  5  to  whom  reference  is  made  in  the^ 
following  flie(;ts.  The  admiflion  of  the  three 
la(t  had  occafioned  much  talk  in  CarliQe,  and  the 
freemen  then  complained  of  the  council,  for  tak-^ 
ing  away  their  birthright.  Upon  Yates's  beings 
made,  (which  he  believed  was  above  thirty  years 

ago) 
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Hgo)  there  was  a  talk  in  his  Guild,  of  raifing  a 
fubfcription  to  bring  the  corporation  to  account 
for  it ;  but  it  went  off  becaufe  of  the  expcncc. 
Brown  told  him,  the  council  had  done  wrong, 
and  had  outvoted  him  in  thefe  inftances.  The 
witnefs  was  about  nineteen  years  old,  when  Back- 
houfe  was  made  free,  and  remembered  that  it 
gave  great  offence. 

He  had  heard  that  the  Mayor  had  a  right  to 
knake  one  freeman  in  his  mayoralty ;  but  he  did 
not  know  any  inftances  of  the  praftice.  This  wit* 
nels  was  not  examined  upon  the  former  trial. 

Ifaac  Slack,  was  neither  a  freeman  nor  Guilds 
brother*  He  had  been  about  fixteen  years  clerk 
to  Mr.  Milborn,  a  former  Recorder  of  Carliflc, 
who  died  in  1769,  aged  fifty  three.  Had  often 
heard  him  fay,  that  the  common-council  could 
not  make  honorary  freemen,  and  that  it  was  nc- 
ceffary  to  have  the  previous  right  of  the  Guild. 
Mr.  Milborn  had  been  about  feventeen  years 
Recorder.  This  witnefs  likewife  was  examined 
now  for  the  firft  time. 

Mr.  Pearfon  was  Town-clerk  of  Carliflci  in 
which  office  he  had  fucceeded  his  father,  from 
whom  he  derived  his  knowledge  of  its  conftitu- 
tion.  His  father  had  been  a  common-council- 
inaii  in  the  latter  years  of  his  life,  and  was  feventy 
years  old  at  his  death* 

Vol.  III.  L  1  George 
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George  Blamire  was  a  member  of  the  couodl^ 
as  his  fuher  and  uncle  had  been.  He  had  been, 
till  lately,  clerk  of  the  Tanners  Guild,  fhrf 
admit  no  brothers,  but  by  the  rights  of  birth  or 
fervitude ;  but  fome  other  Guilds  receive  hono- 
rary members.  Thefe  however,  according  to 
him,  had  no  right  to  the  freedom  of  the  dty. 
He  had  heard  of  the  particular  inftances  men- 
tioned by  MackareL 

Richard  Jackfon  had  been  mayor  at  the  elec« 
tion  of  1786,  which  was  the  fubje&  of  the  for- 
mer caufe.  He  fpoke  only  of  the  cuftom  rc- 
fpefting  the  mode  of  admifllon  to  the  freedom 
of  the  city.  Had  been  for  fome  years  a  mem- 
ber of  the  council ;  but  had  never  heard^  before 
the  year  1784,  from  old  pcrfons  deceafed,  that 
they  had  not  the  right  now  claimed  by  them, 
nor  that  they  had  it. 

It  appeared  in  evidence,  that  many  perfons 
were  members  of  more  Guilds  than  one.  In 
the  fummer  of  1786,  many  of  the  Guilds  had 
admitted  thirty  new  members  among  them,  (who 
were  all  regular  freemen,  and  chiefly  the  iamc 
perfons)  for  the  fake  of  fupporting  more  firmly 
by  an  united  interell,  their  oppofition  to  thofc 
who  were  called  by  them  the  mujbroom  freemen; 
i.  e.  the  perfons  made  free  in  1784  and  1785, 
againft  whom  the  prefent  caufc  was  inftituted. 

The 
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The  principal  written  evidence  was  contained 
10  a  record  of  the  corporation,  called  the  Dor-- 
mont  book.  It  contains  the  antient  ordinances  or 
by  laws,  beginning  with  a  long  preamble  (called 
the  Prologue)  dated  9th  July  1561,  written  after 
the  manner  of  the  times,  upon  the  general  ef- 
fefts  of  good  government  j  for  a  law  pqfitive  for 

government according  to  antient  arid  laudable 

cujioms^  &c. :  Particularly  reciting  the  danger  of 
making  alterations.  It  is  fubfcribed  under  this 
form:  "  The  Mayor  and  Council,  with  Four 
of  every  occupation  of  the  faid  city,  and  in  the 
name  of  the  whole  citizens  and  inhabitants,  hath . 
fubfcribed  with  their  own  proper  hands,  as  alfo 
annexed  thereto  their  common  feal."  Under 
which  are  tlie  names  of  twelve  counfelldrs,  (in- 
cluding the  Mayor  and  two  bailiffs)  and  four  of 
each  of  the  eight  trades  -,  except  that  there  arc 
five  of  the  Merchants  fraternity.  The  cnaAing 
part  is  under  the  ftile  of  '*  The  Mayor  and  Citi- 
zens." The  tide  of  the  Ordinances  is,  Confti- 
tutions.  Orders,  Provifions,  Articles,  and  Rules 
to  be  obferved  in  maintenance  of  the  Common- 
weal. In  the  beginning  of  the  book  arc  the 
words  following:  "  This  called  the  Regifter, 
Governor,  or  Dor  mont  book,  of  the  common- 
wealth of  the  inhabitants  within  the  city  of  Carl* 
ifle,  renewed  a,  d.  1561." 

L  U  The 
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The  T4th  order  is  againft  lending  the  torn 
money  on  pledges,  without  the  con/ent  of /wr 
of  every  occupation. 

15th.  Appoints  the  time  of  audit.  Accounts 
to  be  fubfcribcd  by  the  Mayor  in  the  prefence  (f 
tbe  cccupations. 

1 8th.  Direfts  four  keys  of  the  common  chcd 
One  to  be  kept  by  the  Mayor ;  one  by  one  of 
the  council;  and  two  by  the  occupations,  by 
aflcnt  of  the  Mayor  and  Council;  and  to  be  fiirth- 
coming  at  the  call  of  cKc  Mayor  and  council 

1 9th.  Refpefts  the  power  of  making  freemen ; 
which,  being  peculiar  in  its  form;  and  having 
been  the  fubjeft  of  mlich  obfcrvation  in  the 
courfe  of  the  caufc,  I  have  endeavoured  to  fC- 
prefent  as  like  the  original  as  printing  will  admit, 
as  follows : 

Sat.  19. 

Mayr  alone  (hall        That    the    Mayr     of    hymfclf 
make  noe  free-     fhdl      not     hereafter     make     any  Mmm 
men  afoutmen        fremen  without  the   advice  of  the 

mofte      parte     of     the     Coanfak  andfim 
•fe*verie  cccupac^n  which  is  agreeable  to  the  auncient 

cuftom  and  conftitutione  of  the  Citie. 

Originally  it  flood  without  the  words  in  Italic, 
which  were  added  in  the  wide  margins  of  the 
book,  fo  as  to  become  a  part  of  the  order,  and 
of  the  marginal  abftraft.     The  hand  writing  of 

die 
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the  additions  appeared  to  be  very  anticnt.  The 
word  Siet  was  prefixed  to  the  greatcft  part  of  the 
orders  in  this  book.  Many  of  them  had  inter- 
lineations and  alterations,  ia  a  different  hand. 

25th.  Innpowers  the  Mayor  and  council,  with 
four  of  the  eleftion  of  every  occupation,  to  dif- 
place  certain  officers,  not  named  ill  the  charter, 
upon  lawful  caufe. 

3 2d.  The  offence  of  flaad^if  g  the  Mayor  or 
council,  by  a  counfellor,  to  be  fined  ao  s.  and 
puniftied  at  the  difcretion  of  the  Mayor  and 
council }  if  by  a  commoner,  by  lofs  of  his  free- 
lage,  and  further  punilhment  at  the  difcretion  of 
the  Mayor  and  fix  of  the  Council. 

38th.  The  Mayor  of  himfelf  fhall  not  let  any 
of  the  city  poffeffions,  without  advice  of  his 
whole  council,  and  four  of  every  occupation  *. 

The  feveral  orders  in  the  Dormont  book  feem 
to  have  been  numbered  in  1667,  when  the  In- 
dex to  them  bears  date.     The  hand  writing  and 
ink  of  the  figures,   compared  with  thofe  in  the 
Index,  fliew  this  to  be  very  probable.     Before 
that  time,  entire  orders,  made  fubfequent  to  the 
original  writing,  appear  to  have  been  entered  by 
the  writer,  and  incorporated  among  the  aatient 
ones,  in  the  wide  margins  at  the  top  and  bottom 
.of  the  pages.     A  plain  infl:ance  whereof  occurs 
•between  the  45th  and  47th  orders.     Under  the 
^  Thefe  words  in  Italic  are  in  a  difl^rent  hand  and  ink. 
L  1  3  45th 
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45th  (written  uniformly  with  the  other  original 
orders)  at- the  bottom  of  a  page,  a  new  order  is 
interpofed,   prohibiting  the   taking   apprendccs 
born  out  of  the  city.     This  is  now  the  46th  or* 
der,   and  was  fo  when  the   Index  was  made. 
After  this  follows  an  order,   ac  the  top  of  the 
next  page,  relating  to  the  Mayor's  fee,  writrcn 
alfo  fubfequent  to  the  original  orders,  dated  in 
1573;  which  qif^r,  together  with  the  original 
order  immediately  under  it,  is  now  numbered 
47  J  The  old  and  the  new  order  being  reckoned 
for  ore.     To  both  thefe  after^ordcrs,    the  word 
Slet  is  prefixed.     Under  the  46th  order  is  a  note, 
in  a  different  hand,   in  the  following  words,  in 
the  fpelling  of  the  laft  century :  «'  This  order 
was  revifed  and  corroborated,  at  a  Court  Lcct 
holden  23d  of  april  1602,   whereunto  William 
Bludwick  then  Mayor,  with  his  brethren  and  die 
occupations   fubfcribed.     And   that   this  order 
fhould  alfo  exclude  all  fuch  as  are  bom  beyond 
Eden,     ^^e  prefentments."    The  old  47th  is 
cancelled  by  ftrokes  of  a  pen.     It  related  to  die 
Mayor's  fees,  which  are  altered  by  the  new  47th. 
The  order  of  the  numbers  cannot  be  prcfervcd, 
without  counting  the  interflirial  one. 

The  charter  of  Charles  the  Firft  granted  ia 
1637,  contains  nothing  upon  the  fubjcft  of  mak- 
ing freemen.  It  changes  the  right  of  elcfting 
the  Mayor,  vbich  Uic  frecnocn  then  pofleflcd, 

and 
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and  gives  it  to  the  council  conftituted  by  that 
charter. 

In  an  old  book  called  the  Chamberlain  book> 
the  carliefl:  date  of  which  is  15th  may  1569,  is 
an  entry  without  date,  but  followed  by  a  date  of 
the  fame  year,  that  John  Blennerhaffet,  who  had 
been  a  freeman ^and  counfellor,  and  disfranchifed 
for  having  withdrawn  himfelf  from  the  city,  be- 
ing again  come  to  refidc  there,  '*  by  the  Mayor 
and  council,  with  the  full  confent  and  agreement 
of  the  occupations,  is  admitted'  freeman  and 
counfellor  again." 

An  entry  of  the  year  1569,  of  perfons  prefent 
at  a  meeting  of  the  council  .and  four  of  every 
occupation  j  but  there  are  only  fix  fets  of  Fours 
in  this  lift. 

Another  entry  in  the  fame  book,  of  may  1 57 1, 
That  the  keys  were  delivered,  one  to  the  Mayor, 
one  to  J  O.  one  to  T  L.  for  the  occupation  of 
Weavers,  and  one  to  T  V.  for  the  occupation 
of  Taylors, 

It  was  agreed,  that  at  this  day  there  are  four 
locks  upon  the  corporation  cheft,  and  that  the 
feveral  keys  are  ftill  kept  in  the  fame  manner. 

The  following  entries  were  read  from  books 
of  the  council  called  order  Books^  alphabeti- 
cally diftinguifhed  by  A,  B,  &c. 

March  8,  1687-8.    The  commiffion  officers 

pf  the  garrifon  and  others,  nine  in  number,  are 

L  1  4  made 
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made  free  by  the  Mayor  aldermen  and  council, 
and  fworn  in. 

Nov.  14,  1689.  Order  rccitbg.  That  in 
inarch  1687-8,  and  may  and  July  16883  a  great 
many  freemen  had  been  unduly  elected  by  the  then 
new-modelled  corporation,  having  not  the  leaft 
right  to  the  freedom,  being  ftrangers  or  foreign- 
ers, which  tended  to  the  ruin  orthe  corporation, 
they  arc  thereby  ordered  to  be  disfranchifed  of 
their  pretended  rights. 

Sept  21,  17 13.  Order  of  Common-coundi^ 
That  none  be  made  free,  who  have  not  duly 
jerved  their  times  to  fome  who  hath  right  to 
take  apprentices,  or  have  right  to  claim  their 
freedom  by  birth  *•  And  this  to  be  ob(erved| 
and  not  to  be  infringed  on  any  pretence. 

March  27,  1720,  Order  for  making  extrafe 
of  all  orders  for  making  freemen,  in  order  to 
take  the  advice  of  the  Recorder  thereon.  And 
copies  to  be  given  to  fuch  fraternities  as  defirc 
the  fame. 

November  22,  172 1,  Order  for  repealing  the 
preceding  one  of  September  1713,  reciting  that 
it  had  been  found  by  experience,  to  be  doubtful 
and  uncertain. 

*  There  was  an  obfcurity  in  the  original  of  this  ofder, 
tefpe^ng  this  word^  but  both  parties  were  agreed  upon'ics 
meaning  to  be  birth. 
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July  12,  1736,  Order  that  Mr.T.  Dobinfon 
be  admitted  ex  gratia  a  freeman,  and  that  none 
be  admitted  in  ifuture  but  by  birth  or  fervitude. 

March  26,  1750,  Order  in  the  following 
words,  viz.  "  Application  having  been  made 
unto  this  corporation  by  the  freemen  of  this 
city,  fetting  forth  that  feveral  e^  gratia  or  ho- 
norary freemen  have  of  late  been  made  within 
this  city ;  which  they  apprehend  is  an  incroach- 
ment  upon  their  liberties,  and  very  prejudicial 
to  their  juft  rights :  As  alfo  that  the  city's  rcr 
venues  have  of  late  years  been  greatly  mifap- 
plied,  and  lefTened  \  and  defires  and  hopes,  that 
this  corporation  will  take  fuch  methods,  as  may 
cffedtually  prevent  fuch  abufes  for  the  future^ 
This  corporation  having  taken  thefe  matters  into 
confideration,  and  finding  them  agreeable  to  the 
antient  conftitution,  do  hereby  order.  That  for 
the  future,  no  perfon  whatfoevcr  fhall  be  ad- 
mitted a  freeman  of  this  city,  unlefs  he  fhall  be 
intided  to  the  fame,  either  by  birth  or  fervitude. 
And  that  the  audit  of  this  city's  account  fhall 
^nually  be  made  and  finilhed,  ten  days  before 
the  25th  day  of  march,  in  every  year:  And  that 
the  fame  account  fhall  be  examined,  not  only 
by  the  then  Mayor  aldermen  and  council,  but 
alio  by  eight  freemen,  viz.  one  of  every  occu- 
pation, who  fhall  have  due  notice  of  the  time 
intended  for  the  auditing  every  account :  Which 

perfoos 
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perfons  refpeftively  (hall  be  appointed  yearly  for 
that  purpofe,  by  each  Guild.  And  if  fuch  ac- 
count be  found  juft,  then  to  be  (igned  by  the 
faid  eight  freemen,  as  auditors:  And  that  no 
account  for  the  future  ihall  pafs,  that  (hall  not 
thus  be  examined  and  witnefled.  And  as  an  rif  ~1(; 
furance  to  the  freemen,  of  this  corporation's^  "^ 'a 
truly  preferving,  keeping,  and  performing  thefisi^c 
orders,  they  have  agreed,  and  do  hereby  im — .^n- 
power  the  prefent  Mayor  to  fign,  under  dieia^^rir 
corporate  feal,  a  bond  to  the  eight  occupations  ^s^m, 
in  the  penalty  of  fuch  a  fum  as  may  to  him  an(^.K]d 
the  faid  occupations  feem  meet." 

May  17,  1750.     This  day,  purfuant  to  thK-rXe 
order,  bond  was  given  by  the  Mayor. 

February  i,  1750- 1,  Order  of  the  Merchan  .^sts 
Guild  ♦,  for  their  payment  of  the  expences  1^  of 
fecuring  the  right  of  fi-eedom  of  the  city,  a^iand 
to  prevent  making  ex  gratia  freemen. 

March  17, 1757-8,  Order  of  common-coun  — cU 
agreeing  to  the  following  propofal  made  to  wsdiie 
corporation,  on  the  part  of  the  freemen,  v^  iz. 
That  they  fhould  ceafe  a  fuit  brought  againft  1 
corporation  by  the  Attorney  General,  at  the 
lation  of  Jackfon  and  others,  on  the  part  of  "Khtf 
freemen,  upon  the  latter's  being  paid  150L  co- 
ward their  cofts ;  and  that  the  corporation  0)o  vA/ 
rcftore  Chriftopher  Hcnigfon  to  the  offices  of 

*  Read  from  a  book  of  that  GpikU 

freeman 


SECOND    CARLISLE.      523 

freeman  and  alderman,  and  give  bond  to  make 
no  more  honorary  freemen,  and  to  fubjcft  their 
accounts  to  the  annual  infpedlion  of  eight  auditors 
chofen  by  the  Guilds.  The  old  bond  hereupon 
to  be  cancelled ;  and  a  new  one  given  for  the 
purpofe,  in  the  penalty  of  500 1.  as  foon  as 
Hodgfon  (hould  be  reftored. 

May  I,   1758,  Order  for  carrying  this  agree- 
ment into  execution,  in  the  following  words,  viz. 
**  Whereas  the  admitting  of  perfons  to  the 
freedom  of  this  corporation,  who  are  not  intitled 
thereto,  either  by  birth  or  fervitude,  is  adjudged 
to  be  very  detrimental  thereto :  And  whereas  the 
auditing  annually  of  the  accounts  of  the  faid  cor- 
poration, may  tend  to  the  advancement  of  the  ^ 
revenues  thereof:   Therefore  it  is  ordered  this 
day.  That  for  the  future,  no  perfon  nor  perfons 
whatfoever  Ihall  be  admitted  a  freeman  of  this 
city  or  corporation,  but  fuch  as  are  clearly  in«* 
titled  to  their  freedom,  cither  by  birth,  or  hav- 
ing firft  ferved  a  legal  apprenticelhip  to  fome 
member  of  the  faid  corporation,  inhabiting  within' 
the  faid  city  or  liberties  thereof  ^  notwithftanding 
of  any  former  order,   by  law,  or  ufage  of  or 
within  this  corporation,  to  the  contrary  hereof. 
And  it  is  hereby  further  Ordered,  that  the  an*- 
nual  accounts  of  this  corporation   (hall,  &c." 
/fter  providing  for  the  niidaiion  of  the  ac counts ^  it 
froceeds : 

"  For 
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<<  For  the  better  and  more  pun&ual  obfervanct 
of  this  order^  It  is  alio  refolved  and  ordered, 
that  the  now  Mayor  of  the  laid  corporation  (hall 
and  may  execute,  under  the  commoo  fed  of  the 
iaid  corporation,  one  bond  or  obligadoQ  in  the 
penal  fum  of  looo  L  with  condition  for  the  due 
performance  of  all  and  every  part  of  fuch  orders, 
according  to  the  true  fenfe  and  meaning  diercof. 
And  which  (aid  bond  (hall  be  executed  and  de- 
livered to  fuch  and  fo  many  peribns,  as  the  ont* 
jority  of  the  now  wardens  of  the  faid  Guilds 
ihall  appoint  for  that  purpofe,  in  tnift  for  Ac 
iaid  Guilds,  and  the  reft  of  the  freemen  o(  die 
faid  corporation/' 

The  wimcffes  Hodgfon  and  Jackfbn  befoit- 
mentioned,  fpoke  of  the  tranfadion  to  which 
this  order,  and  that  of  march  preceding  related 
Chriftopher  Hodgfon  was  the  wimcls's  brother, 
and  an  alderman.  He  had  been  disfranchifed, 
together  with  one  W.  Wales,  in  order  to  give 
evidence,  in  a  caufe  inftituted  by  the  freemen 
againft  the  common-council,  for  improper  ma- 
nagement of  the  corporation  eftate  in  Kingmoor. 
The  witncfs,  as  well  as  his  brother,  took  part 
againft  the  council  upon  this  occafion.  The 
matter  was  made  up,  and  the  parties  reconciledj 
when  Chriftopher  Hodgfon  was  reftored. 

September  6, 1759,  Order  reciting  the  former, 
and  that  it  had  been  found  inconvenient,  by  ex* 

eluding 
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eluding  from  the  corporation  perfons  of  worth, 
probity,  and  diftinftion,  who  nnight  be  ufeful  to 
it,  annuls  the  faid  order ;  and  direds  that  from 
thence,  the  common-council  ftiould  have  au- 
thdtity  to  tftake  freemen,  as  they  had  immemo- 
rially  dnjoyedit,  ^nd  of  right  ought,  as  to  fuch 
of  the  afbrefaid  perfons  as  tiiey  approve. 

Whereupoti  it  i^  Ordered  that  Sir  James 
Lowther  ♦,  Bait,  and  P.  Sdwerby  t>  butcher, 
be  admitted  freemen. 

September  i  1, 1759,  Sir  James  Lowther  being 
prefent,  the  ofder'of  May  i,  1758,  isre-enafted 
in  the  fame  words;  and  a  new  bond  for  the 
purpofe  feated,  which  was  now  produced  to  the 
conn.    The  penalty  is  lOooi. 

^Oftobcr  IX,  and  28,  1784,  Order  repealing 
the  preceding* one  of  11  Sept.  1759;  in  term& 
like  that  of  the  6th  of  Sept.  1759. 

Atiother  repealing  all  orders  and  by  laws  re- 
lative to  rire  ^dmiflion  tx)  a  guild,  prior  to  the 
admiffion  to  the  fitedom. 

Atiother  repealing  all  orders  and  by  laws, 
made  to  take  away  or  limit  the  power  of  the 
common-council  to  make  freemen. 

Oftober  29111,  The  Hon.  Edward  Norton, 
the  Recorder,   and  feveral  others  arc  admitted 

*  The  prefent  Earl  of  Lonfdale. 
t  The  petitioners  Jaid  that  this  perfoa  was  the  fon  of  a 
ftceman. 

5  and 
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and  fwom  freemen  -,  and  on  the  day  following, 
eleven  hundred  and  ninety  five  perfons  arc  made 
free. 

It  was  admitted  on  the  part  of  the  fitting 
member,  that  the  number  of  freemen  fo  made, 
between  the  months  of  feptember  1784,    and 
february  1785,  amounted  to  1443  s    of  wbom_ 
831  had  been  fworn  in  before  the  eledion  in— 
1786.    It  appeared  from  examination  of  thc= 
books,  which  are  not  all  entire,  that  the  wholes 
number  of  freemen  admitted  between  the  years 
1688  and  1784,  amounted  to  about  1520. 

The  following  entries  were  read  fix)m  the  audic 
books,  to  (hew  that  the  provifion  of  the  I5tb 
order,  *  in  its  altered  date,  refpeding  the  audit, 
had  been  duly  obferved  j  viz.  in  1597-8, 1610-1I1 
and  1633.  And  the  counfel  referred  to  Ibmc 
others,  which  they  were  not  required  to  read. 
And  they  proved  that  other  orders  in  thcDormont 
book,  the  writing  of  which  had  been  altered  after 
their  firft  formation,  (particularly  the  46th  and 
84th)  had  been  alfo  duly  obferved,  in  the  points 
which  were  the  fubjedt  of  alteration.  See  be- 
fore, pa.  518. 

By  an  entry  in  the  Weavers  Guild  book,  it 
appeared  that  Thomas  Dobinfon,  who  is  faid  to 
have  been  admitter',  a  freeman  ex  gratia  in  1736, 
(See  the  entry  in  pa.  5^1 .)  was  admitted  a  brother 

*  Sec  it  in  pa.  516, 

on 
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on  the  4th  of  may,  17 19.  A  witncfs,  who  was 
of  the  fame  family, .  believed  the  two  entries  to 
relate  to  the  fame  perfon.  There  was  likewife  a 
Thomas  Dobinfon  admitted  among  the  Butchers 
in  1712.  Two  of  that  name,  father  and  fon, 
had  been  clerks  of  the  Butchers  Guild. 

The  party  of  the  petitioners  had  profecuted 
quo  warranto  informations  againft  three  of  the  new 
freemen,  and  produced  copies  of  the  judgments 
in  evidence.     The  defendants  were  perfons  of 
property,  and  well  able  to  fupport  the  expencc 
of  the  fuit  J  and  two  of  them  particularly  in- 
tereiled  to  preferve  their  freedom,  by  being  dealers 
in  cattle  to  a  large  amount,  and  deriving  con* 
fiderablc  profit  from  the  exemption,  which  free- 
men enjoy,  from  the  corporation  tolls  upon  the 
droving  of  cattle.     One  of  thefe  was  faid  to  be 
capable  of  gaining  thirty  or  forty  pounds  a  year 
by  the  exemption.     The  third  defendant  was  a 
Juftice  of  peace  of  the  county,  and  lately  made 
an  Alderman  of  Carlifle.  All  of  them  had  fufFered 
judgment  of  oufter  to  pafs  againft  them,  without 
proceeding  to  trial.     They  had  at  firft  pleaded 
in  bar  to  the  informations,  in  fupport  of  the 
claim  of  the  corporation ;  which  right  the  pro- 
fecutors  trayerfed  in  their  replication.     The  de- 
fendants did  not  take  ilTue  upon  the  traverfe,  but 
demurred  to  the  replication,  and  afterwards  de- 
clined to  argue  the  demurrers  i  whereupon  the 

judgments 
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judgments  were  figned.     The  prefent  fitting 
member  was^  at  that  time,  SheriflTof  the  county. 

Upon  the  third  point,  the  cafe  appeared  to  be 
as  follows : 

In  the  month  of  oflober  1784,  and  at  odier 
times  between  that  month  and  february  1785, 
as  appears  by  the  recited  by  laws  and  orders, 
upwards  of  1400  perfons  were  made  fi^c  of  the  - 
city  by  the  common-Gouncil.     The  ufual  notice 
of  meeting  had  been  given  in  the  town,  previous 
to  that  council  in  which  they  firft  proceeded  to 
repeal  the  former  by  laws.      In  this  aft  th^ 
council  were  unanimous ;  for  the  few  who  diP— 
liked  the   proceeding  were  not   prefent.     The 
names  of  the  new  freemen  were  propofed  by  dif^ 
ferent  gentlemen  of  the  council,  friends  of  the 
Lowther  family,  from  lifts  written  upon  papers. 
One  man  had  a  lift  of  about  500  perfons,  chiefly 
colliers,  refiding  on  the  eftates  of  the  Earl  of 
Lonfdale.     One  of  the  Earl's  ftewards  had  been 
previoufly  direftcd,  to  make  our  a  lift  of  all  his 
cuftomary  and  freehold  tenants  of  feveral  manors 
in  that  country  ;    which  lift,    including  women 
and  minors,  contained  about  a  thoufand  names. 
From  this  lift,    names   were   propofed   in    the 
common-council.     Afterwards  different  perfons, 
by   the  direftion  of  Lore!  Lonfdale's  attorney, 
colJefted  large  parties  in  the  country,  of  thofc 
who  had  been  made  freemen,  and  attended  them 

to 
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to  Carlifle  to  be  fworn  in.  At  the  council  called 
for* this  purpofe,  oppofition  was  made  by  a  fmall 
minority  to  the  proceeding. 

The  majority  of  the  fitting  member's  voters 

was  compofed  of  a  part  of  the  above  number. 

/ 

Upon  the  efFeft  of  the  foregoing  evidence, 
the  counfel  for  the  petitioners  argued  thus : 

The  city  of  Carlifle  enjoying  Counfel  for  the 
its  privileges  by  prefcription,  the  Petitioners.  ' 
only  method  of  eftablifliing  the 
right  claimed  here  by  the  common-council,  is 
by  evidence  of  immemorial  ufage.  The  infti- 
tution  of  this  body  in  the  corporation,  is  com- 
paratively very  modern  i  being  firft  appointed  by 
the  charter  of  Charles  the  firft,  in  1637.  They 
muft  prove  therefore,  that  the  charter  enabled 
them  to  exercifc  this  right,  either  by  conferring 
it  upon  them  direftly,  or  by  fubftituting  them 
in  the  place  of  another  body,  in  >^hom  this 
power  may  have  exifted  before  the  charter. 

The  charter  gives  to  the  common-council 
feveral  powers,  but  not  that  .of  making  freemen  i 
nor  is  there,  any  cxpreffion  therein  relating  to 
this  fubjedt.  This  body  is  not  the  reprefentative 
of  the  freemen,  nor  eleded  by  them :  They 
choofe  their  own  members  upon  vacancies. 

It  appears  by  the  19th  order  in  the  Dormont 
book,  conneftcd  with  the  preamble,  and  the  32d, 

Vol.  III.  M  m  that 
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that  the  ufagc  there  defcribed  was  the  antiat 
conftitution,  and  not  a  new  regulation  i  and  that 
the  Four  of  every  occupation  were  a  diftinft  order, 
and  not  part  of  the  comoion-council  of  that  time ; 
but  a  feparate  integral  part  of  the  corporation. 
Therefore  that  body  could  not  make  even  cfdma 
freemen,  without  the  concurrence  of  the  Fours. 
And  no  ufage  fince  1637,  if  any  fuch  cxiftcd  in 
the  cafe,  could  give  or  create  the  right  in  the 
new  common-council.  The  reference  in  diat 
order  being  to  the  antient  cuftom,  it  muft  now 
be  uken  to  have  been  founded  on  Ibmc  former 
charter,  (for  prefcription  fuppofes  one  j)  and  as 
fuch,  no  corporate  power  whatever  could  changp 
it,  in  refpeft  of  the  integral  parts  of  the  corpo- 
ration, in  whom  the  right  refided. 

The  eight  guilds  are  of  equal  antiquity  with 
the  corporation  j  at  leaft,  there  arc  no  traces  of 
their  origin  to  the  contrary,  for  their  privileges 
are  prefcriptive.  The  neceflity  of  a  previous 
admiflion  among  them  is  proved  by  the  general 
reputation.  This  conftitution  is  not  peculiar  to 
Carlifle.  Tlie  corporation  of  London,  and  others, 
arc  examples  of  the  fame  kind. 

The  exiftence  of  the  corporati(5n  being  im- 
memorial, the  power  of  continuing  itfelf  by  fuc- 
cefllon  muft  have  been  fo  likewife.  If  neirficr 
charter  nor  ufage  point  out  any  particular  exercife 
of  this  power,  it  belongs  incrdentolly  to  the  body 
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at  large,  and  not  to  any  feleft  part  of  it*  One 
legal  method  of  preferring  the  corporate  fuc- 
ceiTion,  is  agreed  on  all  fides^  to  be  by  the  rights 
of  birth  or  fervitude.  This  right  is  by  pre- 
fcriptlon  J  and  the  right  now  claimed  by  eleftioni 
and  any  other,  muft  be  proved  equally  ib.  The 
entry  refpeding  Blennerhaffct  proves,  that  at  that 
time,  the  right  of  eleftion  of  freemen  was  exer- 
cifed  by  the  common-council,  joinlfy  with  the 
reprefentatives  of  the  eight  Guilds.  This  aft  is 
recorded  in  a  folemn  manner  and  eftablifhes  the 
right  fo  exercifed.  ^Unlefs  the  authority  of  ie 
can  be  overthrownj  it  will  ferve>  of  itfelf,  to 
exclude  the  fitting  member's  cafe; 

Although  the  petitioners  have  taken  upon 
themfelvcs  to  prove  the  negative  of  the  claimi 
it  was  incumbent  on  the  other  partyj  if  the  former 
had  chofen  that  courfe^  to  prove  the  afErmative 
on  their  fide.  Becaufe  they  <Jerive  their  right 
out  of  the  Ordinary  courfe  of  law,  under  the 
exclufive  authority  of  a  part  of  the  corporation ; 
and  therefore  are  peculiarly  bound  to  Ihew  the 
foundation  of  the  fuppofed  privUegej  in  fuch 
feleft  body. 

The  only  evidcnck  of  iifagej  upon  thfc  right 
ot  eliding  freenicni  previoiis  to  the  charter  of 
Charles  the  firft^  is  Blennerhaflfet's  cafe  1  which 
likewife  appears  to  have  been  agreeable  to  the 
antient  conftitutioa.  It  is  therefore  neceflary  for 
Mm  a  the 
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the  prefcnt  common-council,  to  (hew  by  ^rfwc 
authority  this  right  has  been  annulled  or  changed. 
The  tendency  of  the  antient  orders  read  from 
the  Dormont  book,  is  to  prove  that  the  com- 
monalty had  a  principal  Ihare  in  the  govern- 
ment of  the  corporation,  by  their  repreientatives 
from  the  Guilds.     This  is  exprefsly  and  par- 
ticularly clear,  in  the  matter  of  revenue  and  ac- 
counts, the  moft  material  of  all.     The  addition 
of  the  efleftive  words  to  fomc  of  the  ordinances^ 
at  a  fubfequent  time,  affords  no  evidence  againft: 
their  authenticity :  Becaufe  all  the  circunriftance» 
of  the  alteration  prove  it  to  have  been  done  h^ 
regular  authority,  and  within  no  very  long  in- 
terval after  the  original  compofitlon  of  them*. 
The  orders  in  their  altered  ftate,  are  proved  to 
have  been  obferved,  from  a  very  remote  period  ^ 
and  fome  of  the  alterations  appear  in  matters 
indifferent  to  the  privileges  of  the  Guilds  ;  as  m  n 
the  fime  of  audit  by  the  15th  order,  and  in  tine 
46th,  refpefting  the  Mayor's  fee,  and  fome  othe  «cs. 
If  any  fufpicion  of  forgery  could  be  charge <d 
upon  any  parry,  relating  to  this  fubjeft,  itfhoi-siM 
fall  upon  the  fcleft  body  of  the  corporation,      in 
whofe  keeping  this  Dormont  book,  and  die  oti^cr 
records  have  remained.     The  Guilds  have  tiad 
no  means  of  meddling  with  it.     But  there  is  no 
room  for  fuch  fufpicion:  On  the  contrary,  the 
circumftaace  proves  a  deliberate  revifion  of  the 

ordinances, 
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ordinances,  by  proper  authority ;  and  the  word 
Stet,  prefixed  as  it  is  to  moft  of  them,  is  ao  aft 
of  confirmation.  Further,  the  total  filcncc  in 
the  hiftory  of  the  borough  refpefting  thcfe  aker-» 
ations,  is  a  convincing  proof  of  their  fairncfs 
and  validity. 

The  want  of  council  books,  and  other  records 
of  the  ufage,  during  the  whole  of  the  laft  century, 
till  the  period  of  the  Revolution,  muft  be  fup^ 
plied  by  a  prefumption  of  its  conformity  to  that 
which  preceded.  The  only  record  of  this  time 
extant,  is  the  charter  of  Charles  the  firft;  which 
as  far  as  it  goes,  is  in  &vour  of  the  petitioners ; 
for  by  making  no  regulation  xipon  the  lubjed:^ 
\t  muft  have  confidered  the  corporation  to  have 
obferved  a  regular  and  eftabli0ied  courfe  of 
making  freemen.  And  there  is  no  evidence 
whatever,  to  prove  any  other  u(age  then  fubfift* 
ing,  but  that  which  the  petitioners  infift,  upoq* 
.Which  ufage  is  now.  confirmed  by  fuch  parole 
evidence  of  reputation,  as  aflTords  fatisfaftory 
proof  of  a  prefcription.  And  it  is  principally  de- 
rived from  the  experience  and  opinions  of  mem^ 
hers  of  the  council  themfelves,  againft  the  par- 
ticular intereft  of  their  own  body. 

The  tranfa^ions  of  this  century  prove  a  con- 

tcft  to  have  been  always  kept  alive,  between  the 

Guilds,  in  fupport  of  the  freemen,  on  one  fide, 

and  the  common-council  on  the  other,  reQ)eAing 

M  m  3  thia 
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this  queftion.    The  by  laws  and  proceedii^ 
of  the  latter,  are  to  be  conftrued  as  fomial  re- 
nunciadons  of  their  claim,    and  acknowledg- 
ments of  thofe  of  the  freemen.    As  by  law? 
merely,  if  they  were  no  more,  they  would  not: 
have  anfwered  the  purpofe ;  becaufe  they  might: 
have  been  repealed  again  by  the  fame  authority 
that  made  them.    But  they  were  recdved  and 
aded  upon,  as  declaratory  laws,  recording  the 
evidence  of  the  codlitution ;  and  ^n  this  refpefi 
albnewere  ufcful  to  the  freemen. 

The  few  inftances  that  have  been  referred  to^ 
and  others  that  may  appear,  of  a  breach  of  the  . 
cuftom,  are  not  enough  to  found  a  right  upon. 
In  out  point  of  view,  they  tend  to  ftrengthen 
the  tafc  of  the  petitioners.  For  without  feveral 
infringements  of  the  privilege,  there  would  have 
been  no  juft  foundation  for  the  complaints  of 
the  freemen. 

It  is  probable  that  the  by  law  of  fcptembef 
1713,  was  made  upon  the  complaint  of  the 
Guilds  i  becaufe  the  council  would  not  have 
reftrained  their  own  power  for  nothing.  Nor 
was  it  neceffary  to  have  made  pbe  reftraint  general; 
for  they  might  have  direcSted  their  conduct  ac- 
cordingly, in  the  particular  inftances.  This  in- 
ference is  confirmed  by  what  follows  in  auguft, 
1720 1  when  they  take  the  Recorder's  opinion, 
fuid  order  copies  of  it  for  the  fraternities.    If 

the 
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the  opinion  had  been  in  favour  of  the  council, 
they  would  have  taken  due  care  of  it»    After** 
ivards,  when  they  proceed  in  1721,  to  repeal  the 
foraier>  they  are  afraid  to  declare  it  ilkgaJi  but 
give  this  curious  reafon  for  the  repeal,  namely, 
that  it  is  uncertmn :  A  bad  and  colourable  pre- 
tence to  juftify   themielves.    It  is  plain  that 
the  body  of  the  freemen  were  diliatisiied,  by 
what  paifird  in  1736 ;  for  then,  upon  the  ad^ 
miffion  of  Dobinibn  ex  gratid^  the  council  der 
clare  they  will  do  fb  no  more.    Still,  however, 
more  abufes  were  committed  1  for  in  1750  they 
are  made  the  fubjcft  of  complaint.    The  free- 
men complain  to  the  council  itfelf ;  and  the  latter 
gives  judgnicnt  againft  itfelf.    The  members  do 
not  fay  "  We  will  refrain  from  the  exercife  of 
the  privilege  becauie  you  requeft  it;  but  it  is 
our  privilege/*    But  they  declare  the  contrary 
*^  to  be  agreeable  to  die  antient  conftitution," 
and  give  fecurity  to  the  trades  for  their  good 
behayjpur.    It  may  be  aiked.  Why  give  a  bond 
for  jj^^f  the  pradice  were  illegal  ?  Would  not 
the  law, at  all  times  enable  them  to  inforce  the 
right?  The  anfwcr  is,  that  the  two  parties  arc 
not  upon  equal  terms  in  this  difpute.     Becaufe 
the  aft  of  the    corporation,    although   illegal, 
would  make  the  honorary  freemen  real  freemen 
defaStO'y  of  which  right  they  could  not  be  de- 
prived, but  by  the  difficult  and  expcnfive  procefi 
M  m  4  of 
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of  informations  in  quo  warranto.     The  ncccflity" 
of  which  Height  have  been  forefeen>    and  was 
wifely  prevented  by  the  fecurity  of  the  bond. 

On .  the  other  hand^  it  may  be  alked  on  the^ 
,part  of  the  petitioners.  Would  the  corporatioa. 
have  fo  bound  themfelves,  to  renounce  a  privi- 
lege enjoyed  by  them  immemorially,  and  pre— 
fcrved  to  them  by  conftant  ufage,  (for  fuch  they 
muft  prove  it,  or  they  fail)  merely  on  the  com- 
plaints of  the  freemen;    which,  according  to 
their  argument,  were  ill  founded  and  impertinent 
and  an  incroachment  upon  the  council  ? 

Therefore  if  the  inftances  againft  the  peti- 
tioners were  much  movt  numerous,  the  effcd  of 
them  would  be  done  away  by  this  recognidon 
of  the  common-council.    If  a  hundred  trefpaflcs 
againft  a  right  of  way  were  proved,  they  would 
avail  nothing,  when  acknowledged  to  be  treffajfes. 
From  the  date  of  the  firft  exercife  of  the 
pov/er  of  the  council,  in  1688,  every  real  breach 
of  the  cuftom  appears  to  have   excited  com- 
plaint, and  to  have  been  reGfted  by  the  fr^men. 
At  that  remarkable   period  it  began,  in   the 
aft  of   an    ufurped  counciK     But  as  fbon  as 
order  returned,  the  freemen  then  made  were  im- 
mediately turned  out :  And  though  the  manner 
of  doing  it  was  illegal,  (for  it  (hould  have  been 
by  courfe  of  law)  the  pretended  freemen  did  not 
venture  to  apply  for  a  mandamus^  which  they 

would 
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would  have  had  for  alking;  but  quietly  fub- 
mitted  in  the  firft  inftance.  Their  fubmiffion 
can  only  be  accounted  for,  by  their  conviflion 
of  the  fubftantial  juftice  of  the  aft. 

But  a  connplimentary  freedom  given  to  a 
country  gentleman,  or  great  man  of  the  county, 
is  not  likely  to  have  been  felt  as  a  grievance  by 
the  freemen.  All  parties  feem  to  have  put  thi3 
fcnfc  upon  the  admiffion  of  Sir  James  Lowther, 
and  to  have  acquiefced  in  it,  on  this  principle. 
The  cafe  of  C.  Hodgfon  was  another  of  the  fame 
fort,  as  he  had  been  the  champion  of  the  free- 
men in  their  difputes.  Both  thefe  tranfa6lions 
clofed  with  a  confirmation  of  the  right  of  the 
firemen,  by  the  acknowledgment,  and  the  bond 
of  the  corporation. 

The  report  of  the  contefted  eleftion  in  1 7 1 1  - 1  a, 
in  17  Journ.  106,  proves  that  at  that  time,  hono- 
rary freemen  were  thought  to  have  no  right  to 
vote.  The  large  majority  on  one  fide  made  the 
dccifion  of  the  queftion  unneceflary.  But  fix 
votes  appear  to  have  been  objefted  to  for  that 
caufe.  The  only  ufe  of  referring  now  to  that 
report,  is  to  fee  the  anfwer  to  the  objeftion. 
The  other  fide  did  not  deny  the  competence  of 
it,  but  attempted  to  maintain  the  votes,  as  true 
freemen.  (A.)  It  fhould  be  obferved  that  the  by 
law  of  fcptember  17131  was  in  the  year  after 
jhis  report. 

On 
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On  the  former  trials  the  petitioners  Here 
blamed^  for  not  proceeding  againft  die  new  free* 
men  by  information.  They  were  then  prepani^ 
for  it,  and  have  fince  accompliihed  their  prafe- 
cudons  efFedually,  by  obtaining  the  judgrocots 
of  the  court  exprcfsly  upon  the  [XMnt.  As  hx 
as  the  ads  of  individuals  can  afl^&  the  queftioDy 
the  renunciation  of  the  defendants  is  condufivt 
upon  the  right :  For  their  circumftances  were 
peculiarly  ftrong,  for  inducing  them  to  maiotsdo 
their  pretenfions. 

With  refpeft  to  the  neceffity  of  previous  ad« 
million  to  a  Guild,  the  point  ieems^  to  a  certaia 
degree,  included  in  the  other.  The  evidence 
of  ufage  is  equally  ftrong  to  both.  The  corpo- 
ration by  their  aft  in  1784,  artfully  endeavour 
to  eftablifti  the  rights  of  the  freemen  upon  by 
laws ;  and  lay  the  foundation  of  their  proceeding, 
by  a  repeal  of  all  ly  laws  '(landing  in  their  way. 
If  the  ufege  had  been  introduced  by  a  by  law, 
the  fame  authority  that  made  might  have  re- 
pealed it.  Whereas  the  claim  refts  upon  no 
by  law ;  but  on  immemorial  ufage,  which  is 
evidence  of  a  right  by  charter,  paramount  to 
tlic  derivative  power  of  making  by  laws.  Which 
power  here  is  particularly  defeftive,  by  wanting 
an  integral  part,  which  the  ufage  in  queiboo 
piakes  necelT^ry  to  the  fubje^. 

Upon 
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Upon  the  third  point,  the  counfel  contended. 
That  the  votes  of  the  new  made  freemen  were 
void,  upon  two  grounds.  Firft,  as  being  a  fraud 
upon  the  corporation ;  ruinous  to  its  interefts,  a 
breach  of  duty  and  violation  of  the  coniHtution 
by  the  members  of  the  council,  and  conoiiry 
even  to  the  fpirit  of  their  own  ordinance ;  where- 
by they  repeal  the  former  by-law,  for  the  benefit 
of  the  corporation.  Secondly,  as  being  a  fraud 
upon  the  law  of  parliament,  and  occafionaL 

I  ftatc  this  part  of  the  cafe  in  general  terms,* 
and  decline  to  enlarge  upon  the  arguments  and 
i:afes  introduced  upon  it,  or  upon  the  anfwer  they 
received;  becaufe  I  have  been  well  informed, 
that  the  Court  did  not  give  their  deciQoo  upon 
this  ground. 

The  following  is  a  ftate  of  the  evidence  proi- 
duced  for  the  fitting  member. 

Firft,  to  prove  the  government  of  the  corpo- 
radon,  in  ail  its  concerns,  and  the  reguladon  of 
the  Fraternities,  to  have  been  in  the  power  of 
the  Mayor  and  council. 

From  the  Dormont  book. 

The  feventh  and  eighth  articles  of  the  Mayor'^ 
oath  i  injoiniog  him  to  make  no  repairs  with  the 
city  money,  exceeding  twenty  (hillings,  without 
the  advice  of  the  moft  part  d  the  whde  coun- 
cil i  and  that  he  flipuld  follow  th^s  advice  of  the 

council 
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.council  in  all  points  touching  the  gpvernment 
of  the  city,  and  the  comnnonwealth  thereof;  ac- 
cording to  the  anticnt  ordinances. 

The  firft  article  of  the  Chamberlain's ;  iojoin- 
ing  him  at  all  times  to  obey  the  Mayor  and 
council. 

The  fixth  article  of  the  Town-clcrk*s ;  injdn« 
ing  him  to  deliver  to  the  auditor,  a  true  writing 
of  all  fuch  dimiflTionS)  as  fhould  be  yearly  made 
by  the  Mayor  and  council. 

The  fecond  and  fourth  articles  of  a  Freennao's, 
in  thefe  words :  *'  Ye  ihall  enter  nor  occupy  any 
manner  of  occupation  within  this  city,  or  die 
liberties  thereof,  unlefs  ye  agree  with  the  occu- 
pation afore  ■  Ye  ihall  take  no  apprentice  to 
ferve  you,  for  no  le(s  term  than  (even  years,  and 
fuch  one  as  ye  may  lawfully  take ;  and  that  with- 
in two  months,  his  indenture  to  be  inroUed  afore 
the  Mayor  and  council^  there  to  remain," 

The  following  orders,  viz. 

ill.  For  regulating  precedence  at  public  meet- 
ings ;  beginning  with  thefe  words,  **  When  the 
Mayor  hath  occafion  to  aflemble  his  brethren, 
not  only  the  council  of  the  city,  but  as  well  the 
men  of  occupations  as  /hall  feem  to  him  at  doe, 
that  then,  &c.''  From  whence  the  counfel  in- 
ferred, that  it  was  in  the  Mayor's  dilcretion,  to 
call  them  together  or  hot. 


2d 
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id  and  3d.  For  order  during  debate;  the  for- 
mer beginning  thus :  "  Where  the  Mayor  and 
council  is  aflembled,'  &c.— every  counfellor 
there  prefent,  &c/* 

3d.  **  If  any  counfellor  being  prefent,  be  ob- 
ftinate,  &c,— — againft  all  his  fellows  being 
counfellors,  and  not  reconciled,  &c.*'  he  may 
be  excluded ;  and  the  determination  of  the  refi- 
due  of  the  council,  to  be  good. 

4th.  For  fecrecy.  When  the  Mayor  and 
council  is  together,  and  a  matter  being  propofed 
amongil  them  in  council,  fiiould  be  revealed,  to 
the  flander  of  the  Mayor  and  council ;  which 
cannot  be  but  by  one  of  the  council :  Th^t  then 
he  being  a  counfellor  reporting  the  fame»  (hall 
be  expelled  the  council. 

5  th.  For  fines  upon  abfence.  "  When  the 
Mayor  hath  occafion  to  aflennble  his  council^ 

&c." ^Abfentees  to  forfeit  fix  Ihillings  and 

eight  pence,  and  further  to  be  ufed  at  the  Mayor 
and  council's  pleafure. 

6th.  If  there  be  any  grudge  between  any  of 
the  council,  the  Mayor  with  four  of  the  council, 
to  order  the  fame ;  and  if  they  cannot,  to  abide 
the  orders  of  the  refidue  of  the  council  i  and  rc- 
fraftory  members  to  be  expelled. 

8th.  Upon  the  fame  fubjcft.  "  If  any  coun- 
fellor——will  not  be  ordered  by  the  Mayor  and 

council. 
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council, — —to  be  punifhed  by  the  Mrfor  ttd 
mod  part  of  the  refidue  of  the  coundL 

34tli.  '^  That  all  prefenttnents  and  orders^ 
hereafter  found  by  the  three  head  inquefts^  at 
the  terms  meet  and  convenient  to  be  put  in  exe- 
cution for  the  commonwealth,  (hall  be  recorded 
in  this  book ;  and  put  in  execution  as  other  ar« 
tides  and  conilitutions  is,  at  the  difcretion  of  the 
Mayor  and  council." 

37th.  Any  freeman  departing  the  dty  (or  z 
year  and  day>  to  k)fe  his  freedom,  unleis  his 
excuie  be  allowed  by  the  Mayor  and  counciL 

48th.  In  all  confultations  hereafter  had  with 
the  Mayor  and  council,  no  orders  nor  weighty 
affairs  finally  to  be  ordered  or  determined,  unleft 
the  mod  part  of  the  whole  cwncil  be  there 
prefent. 

129th.  When  the  Mayor  and  council  meet 
together  in  the  Moothall,  the  hall  to  be  deared 
of  all  manner  of  periods ;  the  door  to  be  locked, 
and  the  key  to  be  laid  by  the  Mayor  during  the 
council ;  unlefs  occafion  require  any  to  be  let  in 
or  out,  as  the  Mayor  and  council  (hall  alCgn« 

From  the  Council  Order  Book. 

March  14, 1697.  Order  reciting,  That Under- 
maflers  and  clerks  of  Guilds  and  fraternities^ 
during  the  late  reign,  had  called  meetings  to 
foment  factions  in  the  fraternities,  whereby  the 
freedom  of  eleftions  had  been  frequently  dif- 
f  turbedi 
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turbcd,  and  other  mifchicfs  had  cnfued,  and 
divers  perfons  had  procured  themfelvcs  to  be 
admitted>  contrary  to  cuftom :  And  had  made 
feveral  orders  to  the  hurt  of  the  public,  and  to 
the  injury  of  the  freemen  and  inhabitants ;  and 
had  contrary  to  law,  impofed  fines  for  the  breach 
of  the  faid  illegal  orders :  Therefore  for  reforma- 
tion of  the  faid  abufes  it  is  ordered.  That  the 
faid  fraternities  ihallnot  meet,  but  uponafcenfton, 
and  quarter,  and  ele6tion  days,  without  the 
licenfe  of  the  common-council.  And  thjat  none 
but  thofe  intided  to  the  freedom  of  the  Guilds 
^*  by  birth  or  fervice,  or  by  grant  or  allowance 
of  this  corporation,"  fhall  have  any  privilege,  or 
any  right  to  vote  or  meet  thereat. 

And  their  order  books  (hall  be  laid  before  the 
common-council  by  the  clerks,  to  be  infpe6ted 
there,  that  it  may  be  Icen  that  therein  is  nothing 
contrary  to  the  privileges  of  the  city. 

And  this  ordinance  to  be  regiftered  in  the 
books  of  the  Guilds, 

All  the  above  regulations  are  inforced  by  va- 
rious penalties  of  forty  (hillings. 

The  Index  to  the  X9th  order  was  referred  to, 
upon  the  fubjed  of  the  additions  to  it.  It  is  in 
thcfe  words,  "  Mayor  alone  to  make  no  free* 


men/' 


To  prove  the  exercife  of  the  power  of  making 
freemen  by  the  common- council,  the  counfd 

referred 
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referred  to  the  following  entries  in  their  order 
books,  viz, 

March  8, 1687-8.  Sir  F.  Salkeld  elefted  and 
fworn  a  freeman,  and  6ne  of  the  aldermen. 

January  15,  1688-9.  Jeremiah  Bubb,  Efq; 
made  a  freeman. 

Sept.  II,  1693.  Dodtor  Law  and  Leonard 
Guy  the  fame. 

May  8,  1699.  Earl  of  Carlifle  unahimoufly 
ele£bed  alderman. 

Sept.  17,  1700.  Earl  of  Carlifle  fworn  a 
freeman. 

Sept.  21,  1702.  Twenty  freemen  admitted 
and  fworn ;  and  John  Ofmotherly,  who  had  been 
disfranchifed,  reftored. 

July  12,  17 1 2.  Sir  Chriftopher  Mulgrave 
admitted. 

Sept.*  22,  171a.  Order  in  thefe  words: 
**  Whereas  divers  good  orders  have  been  here- 
tofore made,  that  no  freeman  living  out  of  the 
city,  (hould  take  an  apprentice,  fo  as  fuch  ap- 
prentice Ihould  be  intitlcd  to  the  freedom  of  the 
city ;  for  the  better  government,  and  obfervatioa 
of  the  laid  rules  and  orders  made  concerning  the 
lame,  it  is  hereby  ordered.  That  in  all  time  to 
come,  no  perfon  claiming  the  freedom  (hall  on 

•  In  the  arguments,  this  date  was  fomctiincs  called  Df 
cemher,  and  I  have  not  been  able  to  afcertain  which  b  the 
true  one, 

an; 
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fifty  pretence  be  admitted  thereto,  unlefs  he  (hall 
have  actually  fervcd  his  term  of  feven  years,  to 
Ibme  perfon  refiding  within  the  faid  corporation, 
and  exercifing  fomc  or  one  of  the  trades  which 
fuch  apprentice  fliall  be  bound  to  learn ;  and  un- 
til I'uch  apprentice  (hall  be  made  a  brother  of 
fome  of  the  Guilds  or  fraternities  of  the  faid 
city*" 

Dec.  22,  17 1 2.  Four  perfons  admitted  in 
the  ulual  formj  and  one  for  iom  of  life^  and  kis 
iffue  to  have  no  advantage  thereof. 

Nov.  22,  172 1.  The  order  before  mentioned 
in  pa.  520. 

Sept.  II,  1723.  Henry  Lord  Vifcount  Lonf- 
dale  made  free. 

On  die  loth  of  atJguft,  1725,  he  was  fworn 
an  alderman  j  and  the  Hon.  A-.  Lowther  a  free-» 
man. 

March  21,  1723-4.  Order  that  thfe  Mayor 
and  Town-clerk  defire  the  Recorder  to  draw  an 
order,  to  prevent  the  taking  apprentices,  but 
where  they  are  regularly  bound  to  follow  the 
trade  to  which  they  are  bound. 

April  29,  1727.  Colonel  Charles  Howard 
made  Utt* 

March  26,  1733.  Order  that  the  order  be- 
fore made,  diat  no  perlbn  fhould  be  admitted 
freeman  of  the  city  ex  gratia,  or  who  had  not 
ferved  his  apprcniicelhip  feven  years,  be  repealed. 

Vol.  III.  N  a   ^  Tha$ 
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That  William  Ilarrifon  be  admitted  frccmifl 
ex  gratia. 

At  this  council  were  prefent  Edward  and 
George  Blamire,  the  father  and  uncle  of  the 
witnefs,  mentioned  before,  in  pa.  514. 

April  10,  i733#  Captain  T,  Roos  *  admitted 
ex  gratia. 

At  this  council,  the  fame  George  Blamire 
was  prefent. 

July  24, 1734.  Two  perfons  (Backhoufe  and 
Graham)  made  free  at  the  rcqueft  of  the  Mayor. 

July  12,  1736.  The  order  relating  to  Tho- 
mas Dobinfon  before  mentioned  in  pa.  521. 

July  14,  1738.  H.  Senhoufe,  Efq;  and  another 
admitted. 

July  18,  1740.  p.  Wilfon,  Efq;  and  Mon- 
tagu Farrer,  Efq. 

Feb.  6,  1743-4.     Guftavus  Thompfon,  Eiq. 

Nov.  26,  1744,  one,  and  July  22,  1745,  ^^ 
perfons. 

Aug.  25,  1747*     Henry  Blencow,  Efq. 

Nov.  14,  1757.  Chriftopher  Hodgfon  re- 
moved from  his  office  of  Alderman,  and  dil- 
franchiftd,  upon  his  own  furrender. 

April  28,  1758.     He  is  reftored  again. 

From  a  book  found  in  the  corporation  cheft, 
the  beginning  of  which  is  february  4,  1683-4, 
containing  a  lift  of  the  freemen,  under  the  ddes 

^  It  Was  faid^  this  gentleman  afterwards  took  the  nizne  of 
Sunwix,  and  was  member  for  Corlifle. 

g  of 


SECOND  CARLISLE.       547 

of  their  refpeftive  Guilds,  was  read  a  lift  of 
twenty  five  names,  following  the  others,  under 
this  tide,  viz.  Uberi  cives  qui  non  Junt  fratres 
ullius  occupationis.  Moft  of  them  were  the  names 
of  country  gentlemen  of  that  county,  or  near  it* 
Two  of  them  clergymen.  The  petitioners  af- 
terwards proved  from  the  Guild  books  that  fix- 
teen  ,  of  thefe  names  were  entered  as  brothers, 
before  that  date ;  and  the  remaining  nine  to  be 
brothers,  but  not  till  after  that  date. 

The  book  above  mentioned  contained  fome 
of  the  Janie  namesy  as  appeared  in  the  lift  of 
nullius,  &c.  entered  on  the  Guild  lifts  in  the 
other  pages  :  And  in  the  lift  of  one  occupation 
a  marginal  note  is  added,  to  mark  fome  names  as 
belonging  to  another.  The  petitioners  brought 
this  forward,  to  IheW  the  incorreftnefs  of  the  book. 

On  the  part  of  the  fitting  member,  wa^  pro- 
duced a  lift  of  1 50  names  of  freemen,  of  difFer- 
cnc  periods  in  the  laft  century,  taken  from  the 
beginning  of  the  books,  who^  it  was  faid>  were 
either  not  belonging  to  a  Guild  at  all,  or  ad-^ 
mitted  thereto  after  the  dates  of  their  freedom  of 
the  city. 

The  petitioners  crofs-examined  this  lift  with 
the  Guild  books,  and  proved  the  greater  part  of 
them  to  have  been  Guild  brothers  j  but  failed  in 
nine  inftanccs.  Thefe  the  fitting  members  fhewed 
"^  to  have  been  admitted  to  the  Guilds,  after  thfi 
date  of  the  freedom.  Four  names,  viz.  of  Lord 
N  n  2  Lonf- 
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Lonfdalc,  made  free  in  1723,  Hon.  A.  LowthcTi 
in  1725,  Guft.  Thompfon,  Efq;  in  1743,  and 
Henry  Blcncow,  Efq;  in  1747,  were  not  to  be 
found  in  any  of  the  Guild  books.  The  prefcnt 
Earl  of  Lonfdale,  who  was  made  free  in  1759, 
was  admitted  of  the  Weavers  and  Skinners 
Guilds  in  1761,  and  of  the  Smiths  *  ex  gratia  in 
1784 

The  Guild  books  are  extant  only  from  the 
following  periods,  viz. 

The  Tanners  from  1608.  Smiths,  1655. 

Merchants,      1614.  Butchers,  1656'. 

Weavers,         1647.  Shoemakers,  1660. 

Taylors,  1652.  Skinners,  1674. 

There  were  likewife  irregular  lifts,  belonging  to 
the  Skinners  from  the  year  1599,  to  the  Shoe- 
makers from  1647,  to  the  Tanners  from  159I1 
and  to  the  Merchants  from  1557.     And  fomc 

•  It  feems  to  me  that  the  ex  gratia  freemen  mentioned  m 
the  Council  books^  ar^  not  contradi(lingui(hed  from  the 
Guild  brothers,  but  from  thofe  whofc  right  came  by  birth 
or  fcrvice ;  and  the  difputes  in  the  city,  may  have  been  ow- 
ing to  the  violation  of  thofe  rights,  without  touching  the 
qucftion  upon  the  ncccfliry  of  previous  admilHon  to  the 
Guilds.  Some  of  the  ex  gratia  freemen  appeared  to  have 
been  previoufly  brothcrcd  into  a  Guild.  In  the  Tanners 
Guild  book  of  1693,  is  this  entry :  "  W.  Heath  not  being 
qualified  in  every  circumftance  like  other  apprentices,  « 
gratia  is  admitted  only  during  his  natural  life  for  himfclf." 

bool' 
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books  were  occafionally  miffing  or  defeftive.  In 
the  modern  periods  above  mentioned. 

The  records  of  the  council  are  miffing  from 
the  year  1571,  mentioned  in  the  Chamberlain 
book  (in  p^.  519.)  to  the  year  1687-S. 

It  was  proved  that  at  the  contefted  eleftlon  in 
176 1,  two  gentlemen  of  the  name  of  Senlioufe, 
father  and  fon,  and  Major  Farrer,  (whofe  ad- 
miffions  into  a  Guild  previous  to  their  being 
freemen,  could  not  be  found,)  voted  without 
objeftion.  General  Stanwix,  the  lofing  candi- 
date at  that  eleftion,  declined  after  the  polling 
had  continued  two  or  three  hours.  The  poll 
book  of  this  eleftion  was  loft. 

The  poll  books  of  theeleftions  in  1768,  and 
1774,  were  produced;  in  which  it  appeared  that 
the  fame  Mcff.  Senhoufe,  and  Sir  James  Low- 
ther  had  voted.  The  numbers  on  the  poll  in 
1768,  were,  for  the  members  returned  383  and 
381  j  for  the  lofing  candidates  307  and  305. 

Mr,  Robinfon,  member  for  Harwich,  who 
was  called  chiefly  to  fpeak  of  the  eleftion  in 
1761,  was  likewife  examined  refpeding  the 
conftitution  of  Carlifle,  which  he  had  known 
many  years.  He  faid,  that  the  corporation  had 
always  claimed  the  right  of  making  honorary 
freemen  j  he  had  never  heard  the  right  difputed, 
but  only  complaints  of  its  having  been  impro- 
perly exercifed.  He  kr.cw  no  particular  inft^cc 
N  n  3  of 
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of  the  excrcifc  of  the  right,  but  that  of  Sir' 
James  Lowthcr. 

It  was  admitted  that  no  honorary  freeman  was 
made,  from  the  year  1759,  to  the  year  1784, 

The  evidence  clofed  with  the  couni^  for  die 
petitioners  referring  to  entries^  proving  J.  Of- 
motherly,  before  mentioned  in  pa.  544,  as  an 
honorary  freeman,  to  have  been  made  a  brother  of 
a  Guild  ^  apprenticejhip^  prior  to  that  s  and  that 
Sir  Chriftophcr  Mulgravc  (B,)  and  the  five  pcr- 
fons  mentioned  in  pa.  545,  as  made  free  in  17 12, 
in  the  fame  manner,  had  alio  been  previoufly 
made  Guild  brothers :  And  the  fame  of  two 
odiersj  (Backhoufe  and  Graham)  made  free  in 
»734  *• 

^     - , .     ,  From  the  whole  of  the  cvir 

Coanfel  for  the 

Sitting  Member.  ^^"^^'  *^  co\ynk\  for  the  fit- 
ting member  contended.  That 
the  right  of  making  freemen  by  eleftion,  or  ho- 
norary freemen,  belonged  .ibfolutely  to  the  com- 
mon council :  Arguing  tlius. 

It  is  not  neceflary  to  deny  thepofitions  of  law, 
with  which  the  petitioners  fet  out.  The  right 
of  continuing  the  fucceflion  byeleAion,  claimed 
here  by  the  feledl  body,  muft  doubtlefs  be  efta- 

*  If  this  date  is  conned,  it  proves  the  witnefs  Mackaiel 
to  have  been  miftakeny  in  bis  rccolledion  of  theic  two  ad- 
miilions.  He  could  not  have  been  more  than  fixtetn  at  that 
tine.    See  before  pa^  5 1 3. 

blifhcd 
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blifticd  in  them  by  evidence  of  ufage  or  royal 
grant.  •  It  is  true,  they  have  not  cxaftly  the 
fame  conftitution  now,  as  before  the  charter  of 
Charles  the  Firft,  but  they  have  the  fame  or 
greater  authority. 

The  evidence  leads  to  a  confideration  of  the 
fubjeft,  according  to  three  periods  of  time. 
The  firft  comprehending  all  that  preceded  the 
year  1712 :  The  fecond,  from  that  year  to  1750: 
The  third,  from  that  time  to  the  prefent. 

If  this  claim  cannot  be  maintained,  upon  a 
fair  examination  and  comparifon  of  the  evidence 
contained  in  the  Dormont  book,  it  muft  fall  to 
the  ground.  The  petitioners  place  their  main 
ftrength  upon  the  19th  order.  To  prove  the 
interpolation  in  that  and  others,  no  forgery,  they 
fay,  that  it  has  been  regularly  obferved  in  its 
altered  ftatc ;  that  the  word  Stet  confirms  it  by 
^authority ;  and  that  the  book  has  always  been  in 
the  cuftody  of  the  Mayor  and  council. 

As  to  the  firft  argument,  it  refts,  upon  one 
fingle  inftance,  as  afFedting  the  prefent  queftion ; 
the  rcftoration  of  Blennerhaflet.  He  had  been 
both  counfellor  and  freeman ;  and  it  only  proves 
that  the  council  would  not  do  an  extraordinary 
^6t,  without  confulting  the  occupations.  The 
uncertainty  of  the  time,  likewife  renders  it  dc» 
feSive, 

N  n  4  The 


Sit  CASE      XXV. 

The  addition  of  Sm  to  the  orderSj  certainly 
does  not  afFeft  the  queftion  of  forgery  -,  bccaufc 
that  interpolation  rcfts  upon  the   fame  authority 
9S  the  other  additions,  and  requires  equai  proof 
of  its  authenticity. 

With  rcfpeft  to  the  third  argument,  as  far  as 
it  conveys  an  imputation  upon  the  common 
council,  their  par:icular  intereft  to  prcferve  the 
original  ftate  of  u\c  order,  is  an  an^ver  to  it.  It 
is  true,  that  an  individual  fhould  not  be  permitted 
to  take  advantage  of  a  fprgery,  in  his  own  title 
deeds.  But  a  corporation  is  not  circumftarccd 
like  a  private  family,  whofe  intcrefts  as  to  their 
property  continue  alw.iys  the  lame.  The  inte- 
refts  of  the  paj  ties  of  which  Urge  focicties  arc 
compofed,  often  vary,  and  this  caufcs  incon- 
fiftency  in  their  public  conduft.  The  additions 
to  this  Dook  may  eafily  have  been  macie,  by  the 
officious  intrufion  of  fome  perfon  or  party,  who 
had  the  good  will  of  the  Town-clerk  for  the 
time  beino:. 

The  above  order  in  its  original  ftate,  is  clear 
and  intelligible,  and  confident  with  the  other 
cuftoms  recorded  in  that  book.  That  gives  the 
power  of  ele£l:ion  to  the  Mayor  and  coHncsly  as  if 
to  correft  an  abufc  of  power  in  the  Mayor.  The 
omifljon  of  fuch  material  ^yords  as  arc  added, 
could  not  have  happened  by  accident,  at  an  af- 
fcmbly  of  the  whole  corporation,  folemnly  called 
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for  the  purpofe  of  regiftering  their  laws  and 
cuftoms.  Yet  this  muft  be  contended  for,  on 
the  other  fide  j  or  that  it  was  by  defign :  And  if 
that  had  been  fufpcfted,  the  occupations  would 
not  have  fufFered  it  to  pafs  without  cenfure,  or 
without  obtaining  a  new  order.  The  index  to 
this  order  likewife  confirms  its  original  ftate* 
But  further,  if  the  order  in  its  piefent  ftatc 
fhould  be  thought  authentic,  it  only  reftrdins  the 
Mayor  from  making  cutmen  free  i  and  implies 
that  he  mighty  confer  the  freedom  upon  others  3 
A  privilege  that  nobody  contends  for,  and  which 
is  without  foundation. 

The  Dormont  book  contains  proof,  that  every 
thing  relating  to  the  government  of  the  city,  was 
in  the  hands  of  the  common-council.  The  cor- 
poration oaths  are  remarkably  clear  upon  this 
point.  In  all  of  which,  the  council  is  treated  of 
as  the  fuprcme  authority  of  the  city,  in  all 
matters  relating  to  the  ctmmonwealth  thereof.  Does 
not  the  making  of  freemen  fail  within  this  de- 
fcription  ?  Now  there  cannot  be  better  evidence 
of  the  antient  conftitution,  than  in  thefe  oaths. 

In  the  firft  clafs  of  the  orders,  in  which  fb 
many  particular  provifions  are  made  for  the  pro- 
ceedings in  the  council,  no  notice  is  taken  of 
the  occupations,  or  their  Fours.  From  thefe  ic 
}fi  manifeft,  that  they  had  no  right  to  attend  there. 
And  therefore  it  may  be  concluded,  by  juft.  in-r 

fcrence. 
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fercncc,  that  their  only,  (hare  in  the  government 
of  the  corporation,  was  limited  to  the  fubjeft  of 
accounts ;  in  which  the  council  feem  always  to 
have  acquiefced  under  their  control!  i  and  in 
which  abne  the  evidence  of  their  right  is  not 
obfcure,  and  appears  to  be  conliftent  with  the 
antient  ufage/ 

In  1 637  the  conititution  was  materially  changed 
by  the  charter,  which  was  accepted  by  the  wbde 
corporation.  Therefore  whatever  right  the  Guilds 
may  have  polTefied  by  their  Fours,  even  if  they 
had  been  an  integral  part  of  the  former  c^mncB, 
cm:  eifentially  neceifary  to  the  making  freemen  in 
council,  the  acceptance  of  the  charter  annulled 
any  fuch  privilege.  For  it  is  not  contended  that 
the  Fours  enjoyed  it  alone.  Although  the  in- 
tegral parts  of  a  corporation  cannot  be  changed 
by  a  by  law,  they  may  be  totally  fo  by  a  charter  *. 

The  firft  written  evidence  produced,  after  the 
time  of  the  charter,  is  of  the  freemen  made  in 
1687-8;  which,  it  is  faid,  (and  perhaps  truly) 
was  by  an  ufurpcd  body.  But  when  afterwards 
they  are  disfranchiled,  the  reafon  given  for  it,  is 
not  conneded  with  the  privileges  of  the  Guilds, 
nor  at  all  aflifting  the  claim  of  the  petitioners ; 

*  Upon  the  power  of  making  by  laws  in  fuch  cafes^  and 
their  legal  effecl,  fee  the  obfervations  of  the  Judges  in  the 
cafes  of  Maidftonc  and  Helftone,  5  Burr.  M.  1 83  7-9  and 
4  Burr.  M.  2208^  and  2522. 

but 
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but  merely  that  the  perfons  were  Jirangers,  and 
made  by  a  new  modelled  corporation.  But  at  this 
very  period,  the  fame  council  who  pafs  this  re- 
folution,  proceed  to  make  honorary  freemen;  far 
Jeremiah  Bubb  had  been  admitted  but  a  few 
months  before  it,  and  Law  and  Guy  were  made 
within  four  years  after  it.  And  the  entry  of  that 
council  contains  the  names  of  perfons,  as  mem- 
bers of  it,  who  are  not  likely  to  have  had  a  title  • 
by  birth  or  fervitudc  j  as  the  Earl  of  Carlifle  and 
Sir  Chr.  Mufgrave.  A  few  years  after,  comes 
the  order  which  exprefsly  defines  the  nature  and 
privileges  of  the  Guilds,  and  proves  them  to  be 
fubjeft  to  the  regulations,  from  time  to  time 
eftabliihed  by  the  common-council;  in  which 
the  grant  of  the  corporation  is  recited,  as  one  of 
the  means  of  acquiring  the  freedom.  By  tiiis 
aft,  the  privileges  of  the  Guilds,  and  the  anticnt 
ufages  of  the  city  moft  interefting  to  them  (ac* 
cording  to  the  oppofite  argument)  were  diredljr 
and  publicly  invaded.  Yet  they  fubmit  to  it 
without  complaint;  and  to  the  admiflions  of 
many  honorary  freemen  by  the  fame  authority. 

In  17 1 2  the  council  take  the  fubjeft  into 
confideration,  and  pafs  the  by  law,  which  feems 
to  have  been  the  foundation  of  the  prefent  claims 
of  the  petitioners.  The  traditional  evidence  on 
tlieir  fxde,  cannot  be  traced  even  fo  far  back ; 
and  it  b  eafy  to  account  for  the  whole  of  it,  by 

the 
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the  authority  of  this  order.  It  is  introduced  as 
a  new  regulation  by  the  aft  of  common-council, 
without  any  exprcflions  of  reference  to  anticnt 
ufage,  as  the  foundation  of  it ;  or,  (as  the  pe- 
titioners contend  in  refpeft  of  another)  as  a  de- 
claratory law.  Now  all  corporate  infticutions 
founded  on  by  laws,  laft  no  longer  than  the 
by  laws  continue,  and  may  at  any  time  be  re- 
pealed by  an  aft  of  the  fame  authority.  In 
1 72 1,  the  corporation  entertain  a  different  opi- 
nion, and  repeal  their  former  aft.  It  has  been 
ferd,  they  gave  a  bad  and  deceitful  realbn  for 
the  repeal,  and  were  afraid  to  exprefs  the  true  one. 
But  what  motive  could  they  have  for  this  ?  If 
the  right  did  not  depend  upon  the  by  law,  their 
repeal  of  it,  whether  founded  on  good  or  bad 
reafons,  would  not  deftroy  it.  But  the  by  law 
appears  to  have  been  truly  as  defcribed,  doubtful 
and  uncertain  j  for  it  might  have  been  conftrued, 
fo  as  to  have  reftrained  the  claim  of  freedom  by 
birth ;  though  that  could  not  have  been  the  de- 
fign  of  thofe  v/ho  paflcd  it. 

By  this  repeal,  the  former  power  of  making 
honorary  freemen  returned  to  the  council,  and 
they  excrcifed  it  often.  If  the  prefent  opinions 
of  the  witneffes  had  then  prevailed,  is  it  probable 
that  the  freemen  would  not  have  proceeded  direftly 
againfl;  the  power  of  the  council,  by  profecution  . 
»t;  law  ?  The  expence  is  not  likely  to  have  pre- 
vented 
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vented  it,  if  upon  good  grounds ;  efpccially 
when  it  is  confidered,  that  it  would  have  been 
borne  jointly,  by  a  fociety  fo  large  as  the  eight 
Guilds.  In  1733  they  declare  the  repeal  of  the 
order  relating  to  ex  gratia  freemen,  and  then 
proceed  to  make  freemen  ex  gratid.  It  is  proved 
that  fome  of  thofe,  from  whom  the  witnefs  Bla-* 
mire  derived  his  information,  were  parties  to 
thofe  a6ts  of  the  corporation  j  which  proves  that 
little  reliance  can  be  placed  upon  fuch  traditional 
evidence.  The  freemen  felt  this  pracflice  to  be 
injurious  to  them,  and  complained  of  it.  But 
inftead  of  bringing  the  queftion  to  a  trial,  they 
were  fatisfied  with  a  compromife.  In  1750  they 
bring  the  council  to  their  way  of  thinking ;  but 
not  by  a  (j^uo  warranto  information.  The  two 
parties  who  had  been  angry  with  each  other,  then 
become  reconciled,  and  the  terms  of  the  agree-- 
ment  arc  made  a  by  law  j  for  the  fccurity  of 
which,  the  council  give  a  bond  to  the  trades. 
It.  is  a  by  law  for  the  future^  made  by  the  folc 
power  of  the  council,  who  hereby  confent  to  the 
limitation  of  their  power,  to  preferve  the  good 
will  of  the  trades.  The  plain  fenfe  of  this  tranf- 
aftion  is,  that  the  freemen  fecure  their  intereft 
by  a  bond,  as  well  as  a  by  law ;  and  that  a  pay- 
ment or  cancelling  of  the  bond,  and  repeal  of 
the  by  law,  would  reftore  things  to  their  former 
ftate. 

It 
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It  has  been  raid>  that  the  order  contains  an 
acknowledgement  of  the  freemen's  rights  by  the 
words  aniieni  confiUution.  But  the  condition  of 
the  bond  is  more  material  to  the  point  in  dilpuce, 
than  the  words  of  recital  in  the  agreement.  This 
is  exprefsly  not  to  violate  the  by  law  *•  The  con- 
didon>  doubtlefs>  was  dilated  by  the  freemeo, 
whereby  they  fhcw  their  own  underftanding  of 
the  caie>  and  rely  entirely  upon  the  tStSt  of  the 
by  law  itfelfj  not  upon  the  recital  of  the  agree- 
ment. If  the  claim  of  prefcriptive  right  m  the 
Guilds,  had  been  the  foundation  of  this  tranf- 
adion,  it  is  natural  to  fuppofe>  that  they  would 
have  taken  due  care  of  recording  this  rights  in 
an  unequivocal  manner^  in  their  agreement  with 
die  council. 

By  this  ad  the  freemen  thought  their  privileges 
amply  fecured,  and  the  door  was  fhut  for  the 
time,  againft  the  admiffion  of  honorary  freemen. 
But  it  depended  on  the  pleafure  of  the  corpo- 
ration, to  open  the  door  again  \  and  to  repeal 
this  by  law,  as  their  prcdeccflbrs  in  17  21  had 
done  thofe  of  17 12  and  17 13.  The  bond  alone 
made  the  difference  between  the  two  cafes. 

After  this  year,  a  frefti  difpute  upon  another 
fubjeft,  arofe  in  the  corporation.  It  is  material 
to  attend  to  this,  becaufe  upon  the  former  trid, 
it  paffed  for  a  faft,  that  the  fuit  afterwards  pro- 
fecuted  againfl:  the  corporation,  and  made  up 
•  The  bond  of  1750  was  not  read  in  evidence. 
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in  1758,  was  a  quo  warranto  informationj  againft 
the  right  of  mak  ing  honorary  freeme;n.   Whereas 
it  now  turns  out  to  have  been  an  information  in 
Chancery,  againft  the  ruling  party  in  the  city, 
for  mifnaanaging  the  corporation  eftates.     Here- 
upon a  fecond  reconciliation  took  place,  and  a 
new  fccurity  was  given  to  the  Guilds.     The 
words  of  this  by  law,  in  refpcft  of  the  prefent 
fubjeft,  are  very  different  from  the  former ;  and 
carry  a  (Irong  proof  that  the  freemen  did  not 
then  infift  upon  their  prefent  claim.     It  only 
recites  that  the  making  honorary  freemen  is  adjudged 
detrimental.    Thcfe  words  give  the  moft  reafon- 
able  explanation  of  the  agreement  in  1750.     For 
if  the  fcnfe  now  put  upon  it  by  the  petitioners, 
had  been  then  received,   they  would  naturally 
have  infifted  upon  repeating  them,  upon  a  rc- 
vifion  of  that  order.     The  words  laft  mentioned 
relate  only  to  an  abule  in  the  exercije  of  the 
right,  and  do  not  leffen  the  juftice  of  the  right 
itfelf.    About  a  year  afterwards,   the  freedom 
was  conferred  upon  Sir  James  Lowther,  by  a 
deliberate  and  public  violation  of  this  fuppofed 
right.     After  which  the  council  renew  the  old 
fccurity,  by  giving  another  bond  *.     This  tranf- 
a£tk>n  fhews  it  to  have  been  the  fcnfe  of  both 
parties,  that  the  bond  was  the  only  reftraint  upon 
the  power  of  the  council  j  for  no  oppofition  was 

♦  Sec  pa.  525.    It  recites  the  order  of  Council  of  may  i, 
1 7  5  8  i  and  the  condition  of  it  is.  That  thc}'  (hall  keep  that  order. 

made 
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made  to  the  a£t.  It  has  been  faid  that  this  wrt 
a  mere  compliment>  to  a  man  of  rank^  and 
generally  agree ab-e  to  the  citizens.  But  why 
tlien  fliould  it  have  been  carried  into  cffefl: 
illegally?.  If  their  confcnt  had  been  thought 
neceffary,  would  it  not  have  been  aflced^  when 
it  might  have  been  had  for  afking»  and  when 
die  application  would  perhaps  have  been  thought 
an  honour  conferred  ? 

From  this  time  no  honorary  freemen  appear 
to  have  been  made,  till  1784,  when  achan^of 
opinion  induces  the  corporation  to  aft,  as  their 
predecefTor's  had  done  before,  and  they  repeal 
the  by  law  of  1759,  and  all  others  of  the  fame 
kind.  If  they  had  a  power  to  make  one  free* 
man,  they  might  make  a  thoufand  by  the  fame 
authority.  The  greatnefs  of  the  number  then 
made,  and  the  imprudent  exercife  of  the  rightj 
affords  no  argument  againft  the  right  itfelf. 

With  refpeft  to  the  particular  privilege  now 
claimed  for  the  Guilds,  in  the'  fecond  point  of 
the  petitioners'  cafe,  a  few  obfervations  only  arc 
neceflary. 

The  only  foundation  of  it,  in  thv?  evidence, 
is  the  praftice  obferved  upon  the  admiflion  of 
freemen  ly  birth  or  Jervitude.  No  traces  of  it 
can  be  found  in  the  records  of  the  corporation, 
or  in  ufage,  before  the  year  1712,  when  it  was 
authorifed  by  a  by  law.  If  the  right  were  in 
truth  prefcriptive,  it  is  very  improbable  that  the 

books 
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books  of  the  Guilds  fhould  contain  no  evidence^ 
of  it.  On  the  other  hand,  the  corporation  can 
ihew  the  precifc  period  of  its  introduflion,  ana 
the  authority  upon  which  it  ftands.  The  by  laW 
does  not  proceed  upon  antient  ufage,  but  recites 
^*  that  divers  good  orders  had  been  made"  for  the 
purpofe. 

They  now  call  thefe  focieties  ian  integral  part 
iof  the  corporation,  and  fcparate  corporations 
themfelves,  like  the  Livery  companies  in  London. 
But  where  is  the  evidence  of  their  incorporation  ? 
Theircomnrion  feal,  or  corporate  name  *  ?  No- 
thing has  been  proved  to  give  them  a  higher 
authority,  than  that  of  fraternities  of  tradefmen, 
allowed  by  the  corporation  to  regulate  the  par- 
ticular concerns  of  their  own  trade.  The  free- 
man's  oath  gives  an  inference  againft  them  j  for 
it  is  more  confident  with  the  cafe  of  a  man*s 
being  made  free,  before  his  belonging  to  a  Guild, 
than  after  it.  "  You  (hall  occupy  no  occupa- 
tion, without  agreeing  beforehand,  &c.'*  implies 
fuch  agreerirtent  to  be  future.  But  in  their  fenfe 
of  the  right,  the  freeman  has  agreed  with  the 
Guild,  -at  a  time  when  he  takes  an  oath  that 
b^  will. 

Further^  the  praftice  in  the  full  extent  of  its 
Authority,  relates  only  to  perfons  intitled  by  birth- 

♦  Sec  pp.  237#  139,  &c,  of  Vol,  II. 
Vol.  ilL  O  o  or 
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i^r  apprcnticclhip,  and  not  to  honorary  frccmci?;. 
and  the  by  law  appears  to  have  been  made-  for 
apprentices  only. 

It  appears  too,  that  fome  cf  thefe  Guilds  claim 
a  rrght  of  making  honorary  brothers  ;  althougFr 
they  deny  the  fame  privilege  to  the  corporation- 

But  upon  the  weight  of  evidence  alone,  the 
cjueftion^  in  this  caufe  is  in  favour  of  the-  corpo- 
ration: Becaufe  a  confiderablc  number  of  per- 
fons  are  proved  moft  clearly  to  have  beett  frcc-^ 
men,  without  belonging  ta  a  Guild  at  all,  or 
admitted  thereto  afterwards^  And  ah  authentic 
^tienc  lifl:  of  all  the  freemen,,  contains  a  regular 
clafs  of  fuch  perfons,.  with  a  Gorrefponding  tide. 
The  evidence  tending'  to  prove  this  lift  incorrcfty 
depends  on  a  repetition  of  the  fame  names, 
which  may  have  belonged  to  different  perfons, 
and  extends  only  to  a  part  of  the  number.  But 
die  ftrong  conclufion  from  the  fUIc  of  the  lift, 
cannot  be  done  away. 

With  refpeft  to  the  judgments  in.^/^<?  "ir^yranfOy 
they  prove  nothing  agalnft  the  corporation  ;  and 
much  may  be  faid  even  for  the  individuals  who 
are  the  fubjeft  of  them.  The  circumftanccs  of 
rheir  caufe  would  have  come  to  trial  at  an  un- 
favourable time,  when  the  country  might  have 
been  prejudiced  againft  them,  by  the  late  extra- 
vagant excrcife  of  the  power  of  the  council,  and 
by  the  decifion  of  the  former  Committee  in 
ft  '  favour 
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favour  of  ihc  other  party.  It  was  therefore 
prudent  in  them  to  wait,  till  further  tinrle  nnighi: 
bring  an  Opportunity  of  a  fairer  trial. 

The  parole  evidence  of  reputation^  whereon 
the  petitioners  rely,  is  contrary,  in .  many  in- 
ftances,  to  the  written  evidence :  Neither  is  ip 
conlifteat ;  for  one  man  fpeaks  of  the  right  of 
the  Mayor,  for  the  time  being,  to  make  one 
freeman  i  although  no  fuch  right  is  contended 
for,  on  either  fide.  Where  an  antient  right  is 
founded  on  evidence  of  reputation  altogether,  it 
muft  neceflarily  have  its  effedt  j  but  when  it  i$ 
mixed  with  written  evidence  of  greater  authority 
and  higher  J^ltiquity,  the  latter  is  moft  to  be 
relied  on. 

The  power  of  making  honorary  frc? men  is 
admitted  to  be  incident  to  a  corporation.  There 
is  no  evidence  of  its  having  been  exercifed  here, 
at  any  <ime,  by  the  body  at  large.  But  there  are 
many  inftances  of  it  in  the  fcledt  body  proved ; 
and  no  inftance  clearly  afccrtained,  of  a  right  in 
any  other  parts  of  the  corporation. 

The  counfel  for  the  petitioners  replied  to  the 
above  arguments,  in  the  following  manner : 

The  defence  of  the  claim  of  the  cor- 
poration fecms  to  have  been  chiefly       Reply. 
placed  by  their  advocates,  upon  the 
proof  of  fraud  or  forgery  ia  the  15th  ordcr^ 
.  O  o  2  Without 
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Without  repeating  the  former  obfervations  upon 
fhis  fubjedl,  the  authenticity  of  it  may  be  fatis- 
faftorily  eftabli(hcd  by  confidering,  that  almoff 
every  page  of  the  ordinances  is  liable  to  the  fame 
imputation,  in  fome  points  moft  elTentialj  in 
others  rndifFerent  to  the  right  of  the  Guilds  and 
freemen  -,  yet  in  the  frequent  conrefts  that  have 
happened  in  this  city,  between  the  two  parties^ 
no  doubt  was  ever  raifcd  about  them  before. 
But  they  appear  to  have  been  received  and  ob- 
fcrved  from  the  earlieft  times,  in  their  prefent 
ftate.  The  number  or  rank  of  each,  by  which 
ihey  are  commonly  referred  to,  is  faMc,  without 
reckoning  the  alteration^  :  And  the  Index  (which 
has  been  relied  upon  for  the  fitting  member) 
refers  to  them  accordingly.  Bcfides,  if  there 
were  no  additions  to  the  19th  order,  it  does  not 
at  all  afBft  the  oppofite  party. 

Perhaps  there  never  yet  was  a  claim  eftablilhcd, 
as  founded  upon  immemorial  ufage,  that  was  ad- 
vanced like  the  fitting  mcmber*s,with  a  total  want 
©f  evidence  of  reputation,  in  fupport  of  it.  This  * 
main  defeft  of  his  cafe  is  made  more  confpicuous, 
and  almoft  conclufive  againft  him,  by  the  un- 
contradifted  evidence  of  it,  in  favour  of  the 
petitioners.  The  only-allufion,  in  the  evidence 
on  his  fide,  to  any  thing  like  a  contradiftion,  is 
in  that  of  Mr.  Robinfon,  who  was  manifeftly 
miftakea  :■  For  the  al^u/cs  to  which  he  referred, 

were 
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V7cre  not  in  the  grant  of  freedoais,  but  in  the 
management  of  the.  city  eftatcs. 

If  the  right  of  thefe  honorary  freemen  be  tried, 
by  the  eflential 'requiQtes  of  a  prefcriptive  or 
cuftomary  right,  it  will  be  found  deficient  in 
them  alL  It  is  neither  rcafonable^  immemorial, 
nor  peaceable.  Is  it  reafonable,  in  a  trading  ^ 
city,  that  the  franchife  acquired  by  induftry  or 
lawful  inheritance,  fhould  be  fuperfeded  at  the 
arbitrary  will  of  others  ?  Can  it  have  exifted 
^ime  out  of  mind^  when  all  antiquity  is  againft  it? 
And  for  the  peaceable  or  uniform  enjoyment  of 
the  privilege,  let  the  repeated  complaints  of  the 
freemen,  and  bonds  of  the  corporation  teftify. 

•This  is  not  a  cafe,  in  which  the  incidental 
power  of  making  freemen  can  come  in  queftion. 
Where  there  is  no  pro.vifion  for  it  in  the  inftitu- 
tion,  or  no  ufage  to  direft,  it  refults  neceffarily  • 
to  the  whole  body  corporate.  But  the  feleft 
body  here,  attempt  to  prove  a  particular  right  ifi 
themfelves ;  and  there  is  no  truth  in  their  pre- 
tenfions,  if  they  cannot  prove  it  a  part  of  the 
original  conftitution,  by  juft  and  legal  conclufioa 
from  their  evidence. 

The  proceeding  refpefting  Blennerhaffet  is 
objeded  to,  as  one  out  of  the  common  courfe ; 
becaufe  he  was  a  counfellor,  as  well  as  freeman. 
But  it  (hould  be  confidered,  that  the  Fours  had 
jio  right  xo  interfere  in  his  reftqration  to  the  firft 
O  o  J  office; 
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office ;  and  therefore  could  only  have  been  called 
upon  to  reftorc  Him  to  the  freedom.  The 
fevcral  inftances,  in  which  the  common-coiincil 
arc  proved  to  have  cQnferrcd  the  freedom,  have 
been  either  direft  ufurpations ;  or  complimentary 
civilities  to  gentlemen  of  fortune,  inoffenfiveand 
indifferent  to  the  body  of  freemen^  and  uftlcfs  to 
the  perfons  ♦ ;  or  have  paffed  with  the  indircft 
approbation  of  the  freemen  :  And  they  arc  all 
of  a  very  modern  date. 

.  With  refpeft  to  the  former,  no  afts  of  ufur- 
pation  can  give  a  riglit,  when  they  bear  in  thcm- 
felves  the  marks  of  ufurpation.  The  orders  of 
council  themfelves  prove  it.  The  argument, 
that  the  bond  was  the  only  obftaclc  in  their  way, 
might  have  its  weight,  if  the  other  circumftanccs 
of  the  by  laws  were  not  inconfiftent  with  it. 
After  the  corporation  have  folemnly  declared, 
upon  the  advcrfe  complaint  of  the  freemen,  that 
iheir  claims  were  agreeable  to  the  antient  covjiitutmy 
any  obfervation  of  that  (brt  comes  too  late. 
And  for  the  fame  reafon  it  cannot  be  urged,  that 
thofe  claims  were  founded  on  by  laws,  and  might 
be  annulled  by  repealing  the  by  laws ;  bccaufc 
thofe  modern  inftruments  could  not  have  created 
that  antient  conftitution.  It  has  been  faid  that 
the  condition  6f  the  bond,  was  only  not  to 
violate  the  by  law.    But  from  the  nature  of  the 

•Sec  Note  (B.) 

thing, 
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thing,  it  could  not  have  gone  further;  and  in 
<hefc  words,  there  is  a  fufBcicnt  reference  to  the 
\vhole  of  the  adl,  fo  as  to  embrace  all  the  cir- 
cumftances  that  produced  ir,  of  which  the  recital 
is  part. 

The  grants  of  freedoms  of  the  other  two  de- 
fcriptions,  cannot  be  relied  upon  as  valid  proofs 
of  right,  when  the  circuftances  of  them  are 
confidered  with  reference  to  the  others.  They 
are  likewife  very  few  in  number.  Sir  James 
JLowther,  and  Hodgfon,  and  two  or  three  more. 
It  has  beeja  a(ked.  Why  ihould  not  the  confent 
of  the  Guilds  have  been  called  for,  if  it  had  been 
thought  neceflaryj  when  it  miglit  have  been  ob- 
tained ?  In  the  two  inftances  above  Ipecificd,  it 
is  plain  it  was  a(ked  indiredly  i  bccaufe  the  bonds 
were  feverally  cancelled,  before  the  ads  of  council, 
and  the  execution  of  the  new  bonds;  which 
could  not  have  happened  but  through  the  con- 
fent  of  the  Guilds.  One  of  the  corporation  afts 
{produced  more  by  accident  than  choice,  in  the 
fitting  member's  evidence)  was  a  glaring  violation 
of  the  charter.  It  appears  that  they  made  Lord 
Carlifte  an  alderman,  before  he  was  a  freeman  *. 

The  produftion  of  the  entry  of  feptcmber 
21,  170a  f,  of  the  admifllon  of  twenty  perfons, 
as  if  they  had  been  made  honoraiy  freemen, 
Ihews  great  weaknefs  in  tlic  fitting  memher^s 

•  Sec  pa.  544.  *  See  pa.  544. 

O  o  4  *   caufci 
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caufe;  becaufe  his  agents  muft  have  knowi^ 
(what  has  been  proved  here)  that  that  day  is  at^ 
annual  day  of  general  admifTion ;  and  all  thofc 
twenty  have  been  proved  to  have  had  the  pre- 
vious right; 

Upon  the  fecond  point  of  the  cafe :  It  h^ 
been  inferred  from  the  corporation  oaths,  and 
many  of  the  antient  orders,  that  the  privileges 
of  the  Guilds  are  fubordinate  to  the  council,  and 
that  their  inftitution  itfelf  is  not  of  equal  anti- 
quity with  that  of  the  corporation.  But  there  is 
nothing  in  thofe  dof  uments,  inconfiftent  with 
the  privilege  now  in  queftion,  although  they  add 
nothing  to  its  fupport.  Thp  council,  doubtlefs, 
had  the  management  of  the  general  concerns  of 
the  city;  but  the  controll  of  the  occupations 
over  the  council,  in  matters  of  accounts  and  free- 
doms, as  eftablifhed  by  the  petitioners  evidence, 
is  not  weakened  by  the  paflages  referred  to. 
The  freeman's  oath  is  perverted,  in  the  argu- 
ijient  on  the  other  fide.  The  obvious  meaning 
of  it  is,  that  a  man  of  one  trade,  ihall  not,  by 
obtaining  his  freedom,  be  enabled  to  incroach 
upon  another,  without  agreeing  with  the  fra* 
ternity. 

The  Guilds  are  prefcriptive  corporations ;  and 
it  matters  not  to  inquire  whether  they  have  a  com- 
mon feal  or  not,  or  any  other  of  thofe  fecondary 
qualities  of  incorporation.     They  have  as  good 

proof 
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proof  of  their  inftitution  as  the  corporation  of 
the  city  *.  A  part  of  the  argument  on  the  oth^ 
fide  feemed  calculated  to  prove  the  Fours  from 
the  Guilds,  a  conftituent  part  of  th)s  old  coun- 
cil ;  but  the  entries  in  the  Dormont  book  prove  - 
the  contrary.  The  expreljion  is,  *^  The  Mayor 
and  council  with  the  four,  &c.-'  It  would  be 
as  inconfiftent  in  an  aft  of  parliament,  to  recite 
an  enaftment  by  his  Majcfty  in  parliament,  with 
four  of  the  Lordsy  and  four  of  the  Commons. 

They  argue  that  the  whole  evidence  of  the 
right  is  founded  on  the  by  law  in  1712.  If  fo, 
is  it  not  moft  probable,  that  thofe  old  members' 
of  the  council  of  whom  the  witneffes  fpoke,  and 
fume  of  whom  might  have  remembered  that  by 
jaw,  would  have  alluded  to  it  in  their  converfa- 
tions  upon  the  fubjeft  ?  And  would  not  the  coun- 
cil have  referred  to  that  by  law,  inftead  of  the 
^ntient  cuftom  ?  And  if  the  tradition  had  been 
founded  on  an  aft  fo  modern,  there  would  pro- 
bably have  been  fome  reference  made  to  it  by 
the  witneffes.  But  in  trujh  the  by  law  appears 
to  have  been  made,  only  for  the  regulation  of 
apprenticcfiiips. 

In  the  earlieft  grants  of  the  freedom  by  the 
council,  the  perfons  are  proved  to  have  b^en  pre- 
vioufly  made  Guild  brothers^    as  Bubb,    Muf- 

f  In  the  town  of  Morpeth  there  is  a  fimllar  conHitutiop, 
pf  which  the  reader  may  fee  an  s^ccount  in  1 1  Joum.  500. 

grave. 
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grave,  and  others.  Yet  thofe  gentlemen  coidd 
Qot  have  wanted  it  for  the  purpofe  of  carrying 
on  trade.  They  tnuQ:  have  aded  therefore  on 
che  acknowledged  neceflity  of  the  qualificadoo. 
:,  l*he  Guild  books,  as  far  as  they  arc  correft, 
before  the  year  1712,  fhew  a  general  umforniity 
ia  adhering  to  this  culloni.  The  incorredtncfs 
of  that  bookj  from  whence  the  lift  nm  ulUus  h- 
iupationis  is  taken,  makes  its  evidence  inefieAuaL 
The  whole  number  of  names,  fix)m  the  firft 
beginning  of  the  books,  of  perfons  not  proved 
to  have  been  previoufly  brothers  of  a  Guild, 
amounts  to  no  more  than  eighteen.  Yet  it  docs 
not  follow  that  they  aftually  were  not  fo,  al- 
though it  cannot  be  proved,  Becaufe  the  de- 
feftive  flate  of  the  Guild  books  excludes  many 
years  of  admiffions,  from  which  further  proof 
might  have  been  produced,  if  the  lifts  had  been 
complete.  When  this  circumftance  is  confi- 
dered,  it  becomes  rather  wonderful,  that  the 
proof  upon  this  point  has  been  fo  well  conneded, 
and  confiflent.     (C.) 

The  Committee  deliberated  on  the  whole  of 

the  day,  after  the  above  arguments  were  clofed, 

and  determined  generally. 

That  the  petitioner  was  duly  cleSed. 

Whereof    the    Chairman    duly    informed    die 

Houfe  ♦. 

•  42  Jounu  406. 

The 
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The  following  qucftions  of  evidence  were  ar- 
gued and  decided,  in  this  caufe. 

When  the  petitioners  produced  the  copies  of 
the  judgments  of  the  court  of  King's  Bench, 
nientioned  in  pa.  527,  the  evidence  was  ob- 
jefted  to.  They  were  faid  to  be  res  inter  ati$^ 
4illa :  That  befides,  the  judgments  were  by  de- 
fault, and  not  conclufive ;  and  upon  demurrer, 
lipt  after  verdift  upon  a  trial  of  the  right. 

On  the  other  fide,  a  cafe  was  cited  from  But- 
ler's Nifi  PriuSi  '227,  229,  240.  referring  to 
Carth.  181.  to  (hew  that  in  a  queftion  of  cuf- 
toms,  fuch  evidence  was  proper.  And  it  was 
faid,  that  as  what  the  fame  perfons  might  y^yy  of 
the  right,  would  be  good  evidence  after  their 
deaths,  i  fortiori  their  afts  would  be  fo. 

The  Court  overruled  the  objeftion. 

When  Robert  Young  was  called  to  be  ex- 
amined, being  a  freeman  of  Carlifle,  his  evi- 
dence was  objefted  to  by  the  fitting  member, 
on  the  ground  of  intereft  *.  It  was  faid  he  was 
interefted  to  reftrain  the  right  of  freedom,  to 
perfons  like  himfelf,  acquiring  it  either  by  birth 
or  apprenticefliip. 

Arguments  on  this  fubjeft  have  occurred  often, 
in  other  cafes  j  which  the  reader  may  fee  in 
I  Doug,  cleft.  360.  2  Doug.  273,  4.  and  4 
Poug.  69.  to  the  efieft  of  what  were  now  ad- 

*  See  u^n  tlus  fulpjcd  Vol^  L  p.  384*  kc. 

vanced. 


Sja     .      CASE      XXV. 

vanced.  The  petitioners  relied  upon  the  au- 
thority of  thofe  cafe&  in  their  favour^  and  added, 
that  the  objeAion^  if  any,  was  to  the  credif,  and 
not  to  the  competence  of  the  witnefe :  For  which 
they  cited  the  cafes  of  the  King  and  Bray,  in 
Hardw.  Rep.  358.  (Sec  VoL  I.  389.)  and  A- 
braharas^and  Bunn,  4  Burr.  M.  2252,  3.  And 
they  argued,  that  upon  general  principles  of  law, 
the  objeAion  was  unfounded ;  becaufe  tlie  judg- 
ment of  the  court  upon  thefe  petitions,  would 
fK>t  be  evidence  in  a  quo  warranto  upon  the  right: 
That  this  freeman's  eyidence  now,  w^  to  deter- 
mine the  parliamentary  queftion,  and  iH>t  tlK 
private  right ;  and  in  the  cafes  of  Saltafli,  Lyme, 
jind  Preftqn,  of  the  fame  nature  as  the  prefent, 
fuph  witnefles  had  been  examined* 

On  the  pther  fide  fwo  cafes  were  cited  from 
J  Doug,  eleft.  236,  7.  and  4  Doug.  75,  6, 

The  Court  declared  a  refolution 
To  admit  the  witnefs  *. 

On  the  part  of  the  fitting  member,  a  book 
from  the  corporation  cheft,  purporting  to  be  a 
copy  of  the  Dormont  book,  was  offered,  as 
evidence  of  the  interpolations  in  that  book. 
The  counfel  for  the  petitioners  objefted  to  the 
admifiion  of  it.  The  fame  book  had  been  of- 
fered in  the  fame  manner,  upon  the  former  trial, 
;and  rejeded  by  the  Court,  after  hearing  the  ar- 

*  Sec  hefore  pp.  5u,  512. 

gumcnts 
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guments  of  counfcl.    This  Committee  paffiW 
the  fame  judgment.  ! 

I  forbear  to  give  a  more  partiadar  account  t)f 
the  book,  or  the  arguments  upon  it ;  bdcaufe  it 
was  manifeft,  that  the  opinion  of  the  Court  was 
formed  upon  an  obfervation  of  dlHerent  parts  oif 
ir,  and  upon  its  (eeming  want  of  credit  upon  the 
fubjeft ;  not  upon  the  queftion  of  competency, 
which  was  the  chief  ground  of  the  argument* 
During  the  arguments,  the  book  was  examined, 
and  defefts  pbfcrved  in  itj  the  particulars  of 
which  I  could  not  ftate  here  with  proper  cffcft. 

.  Another  book  was  produced  on  the  fame  fide, 
from  the  corporation  cheft,  (the  particulars 
whereof  are  ftated  before,  in  pa.  547.)  to  prove 
the  lift  of  freemen  of  no  Guild.  The  petitioners 
objeded  to  the  evidence,  That  it  was  not  the 
bejl  upon  the  fubje£t,  becaufe  the  Quild  books 
were  the  higheft  authority  in  thefe  matters;  Tha^ 
the  corporation  had  neither  proper  authority, 
nor  the  means,  of  afcertaining  who  were  mem- 
bers of  che  Guilds  or  not. 

It  was  anfwered.  That  the  Guild  books  could 
not  prove  who  were  not  nnembcrs  of  their  body  | 
which  was  the  objeft  in  producing  this  book. 
That  all  the  Guild  bopks  of  the  fame  periods 
were  not  exifting,  and  thofe  remaining  not  com-  , 
plcte ;  although  if  they  had  bi^en  forth  coming, 
it  would  afford  no  objcdion  to  the  admiffion  of 

the 
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the  evidence:  Thgt  they  might  in  fuch  cafci  be 
produced  to  contradift  this  bbok^  if  capable  of 
k;  but  i\i^  prima,  faciiy  At  flood  as  authentic 
evidence* 

The  Court  received  the  book  in  evidence* 
The  former  Committee  did  the  fame,  after  hear* 
ing  the  lame  obfervations. 


SINCE  this  trial,  a  caufe  has  been  deter- 
mined in  the  court  of  King*s  Bench,  upon  a  part 
of  the  fubjeft  in  difpute  in  this  eleftign.  One 
Robert  Bennett,  who  was  born  the  fon  of  a  free- 
man, but  had  not  been  admitted  into  a  Guild, 
obtained  a  mandamus  to  the  corporation  to  ad- 
mit him  to  the  freedom.  This  was  fufpefted  to 
liave  been  done  with  the  connivance  of  the  com- 
mon council ;  and  therefore  the  other  party  ap- 
plied to  the  court,  for  the  purpofe  of  being  made 
parties  in  the  caufe,  to  prevent  a  coUufive  judg- 
ment upon  the  writ,  and  were  allowed  to  defend 
the  profecution  in  behalf  of  the  Guilds.  The 
return  to  the  mandamus  brought  the  qucftion  of 
the  previous  Guild-right  to  iffue ;  and  the  caufe 
was  tried  by  a  fpecial  jury,  before  Lord  Kenyon, 
in  the  fittings  after  Michaelmas  term  1789,  when 

a  ver- 


SECOND    CARLISLE.      575 

a  verdift  was  given  for  the  profecutor,   againft 
the  fuppofed  ufage. 

The  parjty  of  the  petitioners,  about  the  fame 
time,  profecuted  an  information  in  ^0  war- 
ranto againft  one  of  the  number  made  free  in 
oftober  1784,  who  was  alfo  an  alderman  of  the 
city,  of  the  name  of  Wheadey ;  calling  upon 
him  to  ihew  bjr  what  right  he  claimed  to  be  a 
freeman.  He  pleaded  charters,  &c.  in  fupport 
of  the  right  of  the  common-council  to  malce 
^emen.  The  profecutor  replied  the  fublbance 
of  what  has  appeared  in  the  foregoing  report^ 
againft  the  right  of  that  body  to  n^e  honorary 
freemen,  and  in  favour  of  the  cuftomary  right  of 
the  Guilds.  The  rgoinder  took  ifluc  upon  the 
matter  ftatcd  in  the  replication ;  and  iflue  was 
joined,  and  the  caufe  was  ready  for  trial  at  the 
laft  fummer  aflfizes  (1790.)  In  this  ftage  of  the 
proceedings,  the  defendant  withdrew  his  plea, 
whereupon  the  profecutor  obtained  judgment  of 
ouftcr  againft  him.  I  do  not  find  that  any  ftcp 
has  been  taken,  in  the  courfe  of  this  Michael- 
mas term,  to  difpute  the  judgment.  But  more 
writs  of  mandamus  have  been  profecuted,  and 
are  depending,  in  order  to  try  the  right  of  making 
honorary  freemen. 


NOTES 
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NOTES 

ON    THB    CASE    OF 

CARLISLE. 

TrtAGE  ,537.  (A.)  There  are  Other  parts  of  thS 
'jL  report  worthy  of  obfervation,  as  containing  feme 
account  of  the  (late  of  the  city,  and  particularly  of 
the  Guilds,  at  that  period.  ,  Jt  was  made  upon  the  pe- 
tition of  Samuel  GledhiU^  £fq;  complaining  of  an 
undue  eIe£Uon  and  return  of  Sir  James  Montague, 
Knight,  to  ferve  for  the  city  of  Carlifle. 

After  ftating  the  right  bf  eIe£lion  as  before  men- 
tioned in  pa.  508,  the  report  proceed^  thus : 

"  That  it  was  alfo  agreed  That  the  fons  of  free- 
men, born  after  their  father's  freedom,  and  perfons 
ferving  feven  years  within  the  city,  have  a  right  to  be 
made  free. 

That  the  poll  was  thus : 

277  for  the  fitting  member, 
167  for  the  petitioner. 
That  the  petitioner's  counfel  obje£led  to  155  of  the 
fitting  member's  votes. 

That  it  appeared  That  41  of  the  voters  in  this  elec- 
tion, were  admitted  to  freedom  after  the  tejle  of  the 
writ,  viz.  32  upon  the  2d  day  of  oftober,  1710;  and 
of  thofe  41  one  voted  for  the  petitioner  only ;   eight 

for 
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for  the  petitioner  and  fitting  tnember ;  and  the  reft 
for  the  fitting  member  only : 

That  upon  the  faid  2d  d  oflober,  three  others,  wha 
had  been  disfranchifed,  were  reftored  i  and  they  voted 
for  the  fitting  member. 

Four  others,  who  had  been  disfranchifed,  were  ob- 
Jefted  to,  for  that  they  had  been  reftored  juft  before 
the  tefte  of  the  writ,  viz.  the  2ift  of  feptember,  1710. 

One  of  thefe  four  voted  for  the  fitting  member  only: 
And  the  other  three  for  the  petitioner  and  fitting 
member. 

That  the  petitioner's  counfel  eicattiined  witnefles,  viz. 

Thomas  Blaylock  \  who  laid,  That  John  Senhouie 
and  John  Hugill,  two  Quakers,  who  voted  for  the  iit- 
ting  member,  refufed  the  affirmation. 

Eighteen  others  of  the  fitting  member^s  voters,  viz* 
{RD.  £ffr.)  were  objected  to  as  receiving  alms  or  pen- 
fions  From  the  town :  And,  {afierfome  evidence  relating 
to  them) 

That  fix  other  voters  for  the  fitting  member,  viz. 
William  Gilpin,  and  Jo.  Nicholfon,  Efqrs.  Mr.  Da- 
niel, John,  and  Peter  Brougham,  and  Jeremy  Adder* 
ton,  were.  obje<aed  to  as  being  honorary  freemen^  and 
therefore  having  no  right  to  vote* 

William  Stagg  faid.  That  no  one  of  thofe  fix  per- 
fons  is  fon  of  a  freeman ;  and  therefore  they  have  n9 
Hghti  And  he  faid,  they  were  all  made  free  fince  the 
laft  ele£^ion,  but  Mr.  Gilpin,  who  has  voted  at  feven 
or  eight  eledlions.  ■ 


That  eighty  one  others,,  voters  for  the  fitting  mem- 
ber, were  objected  to,  as  being  bribed  or  treated :  As 
to  which,  (here  follows  the  eviden€i  againft  them.) 

Vol..  III.  P  p  That 


^578  N    O    T  •  E    S. 

That  Robert  Carlifle  and  William  Bamc,  who 
were  admitted  in  oftober  17  lO,  had  no  rights  for  they 

,did  not  ferve  ftvtn  yean  ivithin  the  corporation^  That 
all  that  came  the  2d  day  df  oclober  for"  freedom,  and 
would  promife  their  votes  for  the  fitting  member,  were 
let  into  the  hall ;  and  thofe  that  refufed  to  promife, 
though  they  had  a  right  to  freedom,  were  turned  back, 
and  the  door  was  fhut  upon  them  by  the  Chamberlain. 
{Here  follows  more  evidence  of  treating^    and  other  un- 

'due  influence 'i  with  which  the  petitioner  clofed  his  cafe,) 
That  the  fitting  member's  counfel  examined  wit- 
neflesi  viz. 

Edwslrd  Carlifle  J  who  faid.  That  about  the  22d 
dSty  of  feptember,  17 10,  being  two  or  three  days  be- 
fore the  tefie  of  the  writ,  the  petitioner  applied  to  him 
for  his  vote  and  intereft  in  the  next  eledion,  and  told 
him  he  inftended  to  itand ;  and  that  he  did  not  value 
any  expence ;  for  if  he  could  get  into  the  houfe,  he 
fhould  have  a  regiment,  and  ftay  at  home:  That 
about  the  fame  time,  the  witnefs  was  prefent,  when 
the  petitioner  gavt  the  Tanners  fraternity,  who  were 
then  fummoncd  to  meet  at  the  petitioner's  requeft, 

'  three  guiheas  to  drink  the  Queen's  health ;  and  the 
petitioner  fent  for  wine  for  them  ;  and  afked  their  votes 
and  intereft  at  the  next  eledtion. 

That  he  had  feen  feveral  pieces  of  plate  in  other 
Guilds,  which  are  faid  to  be  given  them  by  the  peti- 
tioner, when  he  offered  his  fervice  to  the  city ;  and, 
about  eighteen  or  twenty  days  before  the  eleftion,  he 
faw  the  petitioner's  fervant  carry  plate  in  a  napkin,  to 
one  of  the  Guilds: 

That  it  is  ufual  to  make  Gentlemen  freemen  of  the  cor* 

poruticn^  ani  to  admit  them  into  the  Guilds  \    but  He 
5      -    '  ilevcr 


NOTES.  579 

never  heard  of  any  treat  or  prefent  before,    on  any 
-    fuch  ofccafions.     {Then  fome  evidence^  JHfi^fy^^i  ^^^  fit- 
ting member^  agalnft  the  charge  of  threats  and  violence.) 

Jofeph  Nixon  faid,  That  upon  the  21  ft  of  feptem- 
ber,  17 10,  the  petitioner  came  to  the  Shoemakers 
company,  and  defired  to  be  admitted  a  brother  of  it : 
That  he  was  accordingly  admitted,  and  then  gave  that 
company  two ,  filver  candlefticks,  and  a  falver  ;  and 
ordered  them  ten  (hillings  a  piece  to  drink  at  feveral 
houfes  in  the  town,  which  they  had  accordingly:  That 
at  the  fame  time  he  requcfted  their  votes  in  the  next 
eleiSlionj  and  told  them,  he  fhould,  after  a  while, 
have  occafion  for  feven  hundred  pair  of  Ihoes  for  his 
regiment,  which  the  (hocmakcrs  in  that  town  (hould 
make  for  him.  That  he  had  had  the  like  quantity  of 
fhoes  in  the  town,  for  fix  or  kven  years  fucceflively 
before,  but  had  no  fhoes  there  the  year  of  the  elec- 
tion :  That  this  company  never  had  any  plate  pre- 
fented  them  before.  — —  ■ 

Jeremy  Read  faid.  That  upon  the  28th  of  feptem- 
ber,  1710,  the  petitioner  was  admitted  of  the  Weavers 
company ;  and  he  then  gave  them  three  guineas,  and 
a  filver  bowl,  and  afked  their  votes  in  the  next  elec- 
tion :  That  the  petitioner  is  alfo  admitted  of  the  Glo- 
vers company ;  and  has  givjJn  a  filver  bowl  id  them  ; 
and  a  large  filver  bowl  and  ftand  to  the  Butchers  com- 
pany :  That  he  never  heard  of  any  prefents  made  be- 
fore to  any  Guilds,  upon  any  admifiion,  tier  of  any  ont 
being  admitted  of  more  Guilds  than  one. 

[After  fome  juftificotion  of  the  fitting  member^  witi  r/- 
fpe^  to  the  treating) 

As  to  the  fix  honorary  freemen  objefted  to :    Mr, 
Gilpin  wa$  admitted  in  1698.    Mr.  Nicholfon  is  fon 
Ppa  ./ 
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6f  a  freeman^  and  was  admitted  fourteen,  years  agOr 
All  the  anceftors  of  Daniel  Brougham  were  antient 
freemen  ;  John  Brougham  was  admitted  feveral  yean 
ago ;  Peter  Brougham  has  been  admitted  ten  years« 
Jeremy  Adderton  fourteen  or  fifteen  years.  And  all 
the  fix  have  voted  in  all  controverted  elections  without 
objedion. 

That  the  four  peribns  reftored  the  21  ft  of  fcptembcr 
ryiOy  were  disfranchifed  in  auguft  before>  only  ta 
make  them  witnefies  for  the  corporation,  at  a  trial  that 
Summer  aifizes  \  and  they  were  reftored  the  firft  time 
the  corporation  met  after  that  trial." 

The  report  proceeds  to  ftate  further  evidence,  in 
contradidion  to  the  petitioner's,  of  no  great  im- 
portance \  and  concludes  with  a  refolution  in  flavour  of 
the  fitting  member,  which  was  agreed  to  by  the  HouTe, 
upon  a  divifion.     See  17  Journ.  106,  io8. 

Pa.  550.  (B.)  It  was  not  known  ta  the  perfons 
concerned  in  this  caufe,  at  leaft  not  obferved  by  them, 
that  fomc  of  thefe  honorary  freemen  were  members  of 
parliament  for  thl^  city.  It  is  ufual  in  many  boroughs, 
to  give  the  freedom  to  every  candidate  for  its  reprc- 
I'entation,  without  much  regard  to  the  right,  or  the 
value  of  the  gift,  either  on  the  part  of  the  member, 
or  the  corporation.  Sir  Chriftopher  Mufgravc  late  in 
parliament  for  CarlLfle,  from  the  Reftoration,  till  after 
the  Revolution.  Two  of  the  Hov/ard  family  were  its 
members  in  that  period :  Jeremiah  Bubb>  in  two  of 
King  William's  parliaments^  The  name  of  the  latter, 
ind  thofe  of  Howard,  Lowther,  C.  Mufgrave,  Efq; 
Thomas  Stanwix,  and  Sir  James  Montague^  are  all 
that  appear   in  the  returns^   during   the  reigns  of 

.  Wmiam 
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William  Illd.  and  Anne.     See  Willis  Not.  Pari,  in 
Carlijle. 

In  1692,  a  proceeding  of  this  corporation  rerpe£ling 
C.  Mufgrave,  Efq;  at  that  time  its  reprefentativc,  and 
tne  perfons  concerned  in  it,  received  the  cenfure  of 
the  Houic  of  Commons.  I  have  extra£led  the  fol- 
lowing account  of  it,  from  the  Journals,  (Vol.  X.  p^ 
700,  &c.)  for  the  ufe  of  tjiofe  who  are  more  par- 
ticularly intcrefted  in  this  caufe;,  vix- 

November  16,  1692,  "  The  Houfe  being  informed, 
that  the  council  of  the  city  of  Carlifle  had  disfran- 
chifed  ChriiiiO|Aer  Mufgrave,  Efq;  a  member  of  this 
Houfe^  by  an  order  of  the  faid  council,  of  the  twenty- 
ninth  day  of  July  laft  5  which  order  was  delivered  iu 
at  the  clerk's  table,  and  there  read  ;  and  is  ab  fol- 
lowcth  y  viz. 

«  The  City  of  Carlijle, 

At  the  Council  held  the  tweiity  ninth  day  of  July ^  Aani 
Domini  ibgi ,  prefent  tha  Mayor  and  the  major  part  of 
thf  aldermen^  and  capital  citizens  of  the  city  aforef  *  I ; 

The  qvejiion  being  put^  JFhither  or  no  Mr,  Chriftoth^ef 
Mufgrave^  a  reprefentative  for  this  city  of  Carlijle^  be 
disfranchifed  from  his  freeilom  within  the  faid  cit^  i 

//  is  anfiveredj  Nemine  contradicente^  That  he  be  dif 
franehifed ;  And  he  /V  hereby  accordingly  deprived  from  his 
freedom^  as  aforefaid.^ 

**  And  the  town  cleric  of  the  faid  city  beijig  called 
in,  and  at  the  bar  examined  touching  the  fame  \  and 
being  withdrawn ; 

Refolved,  Nemine  contradicente^   That  the  disfran- 

chifing  of  Chriftopher  Mufgrave,  Efq;  a  Member  of 

(bis  Houfe,  by  the  Mayor,  aldermen  and  citizei)s  of 

**?  3  the 
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the  city  of  Carliflc,  is  a  breach  o^  the  privilege  of 
"  this  Houfe. 

Whereupon  Mr.  Mufgrave  dcfiring  That  only  fuch 
as  were  nioftly  concerned  in  the  faid  matter,  might  be 
punifhed  for  the  faid  breach  of  privilege  ;  which  were 
John  How,  fcnior,  late  Mayor  of  Carlifle,  William 
Nicholfon,  Robert  Jackfon,  fenior^  Robert  Jackfon, 
junior^  Thomas  Jackfon,  and  Edvrard  Monckhoufe  : 

Ordered,  That  the  faid  John  How,  &c.  be  fent  for 
in  cuftody  of  the  Serjeant  at  arms  attending  this  Houfe, 
for  fuch  their  breach  of  privilege  of  this  Houfe." 

On  the  5th  of  december  following,  they  fubmittcd 
themfelves  to  the  Houfe  by  petition,  afking  pardon  for 
their  offence.  On  the  7th  they  were  brought  to 
the  bar : 

"  Where,  upon  their  knees,  they  received  a  re- 
primand from  Mr.  Spqakcr. 

Ordered^  That  the  faid  John  How,  &c.  be,  for  the 
prefcnl,  difchiirgcd  out  of  cuftody,  paying  their  fees; 
Mr.  Speaker,  by  dire£lion  o?  the  Houfe,  acquainting 
them,  that  the  Houfe  expected,  That  Chriftophcr 
Mufgrave,  Efq*,  fliould  forthwith  be  reftored  to  his 
freedom  in  that  city." 

Pa.  570.  (C^)  Nothing  appeared  in  this  caufe,  to 
fliew  what  the  ftate  of  the  corporation  was,  before  the 
charter  of  Charles  the  firfl:.  A  cafe  reported  in  Sir 
Thomas  Raymond,  pa.  435,  contains  a  return  made 
by  the  corporation,  to  a  mandamus  brought  by  one 
T.  Haddock,, to  be  reftored  to  the  office  of  an  alder- 
man of  Carlifle,  in  1681,  wherein  the  whole  inftr- 
tution  is  defcribcd.  This  cafe  was  a  little  commented 
upon,  in  the  trial  of  Mr.  Chriftian's  petition,  but  was 

not 
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not  mentioned  upon  the  prefent  trial,  on  either  fide. 
The  return  there  ftates  the  corporation,  before  the 
charter,  to  have  confifted  of  twelve  counfellors  or 
aldermen,  including  the  Mayor  ;  and  a  common-coun- 
cil, confifting  of  the  twelve  counfellors,  and  thirty  two 
citizens  chofen  i  gildd  mercatorid  :  Which  correfponds 
with  the  different  entries  in  the  corporation  books,  re^ 
lating  to  the  Four  of  every  occupation. 

The  return  is  ftated  at  large  in  Tremaine  Ent.  524, 
535,  from  whence  it  appears,  that  Sir  T.  Raymond's 
account  of  the  decifion  upon  it  is  miftaken.  Haddock 
had  been  removed  from  the  office  of  alderman,  or  coun- 
fellor,  for  mifbehaviour,  by  the  council  of  aldermen.  The 
charter  of  Charles  thefirft  impowered  the  newcommon^ 
council  created  thereby,  to  remove  aldermen  for  juft 
caufe.  But  the  corporation  prefcribed  for  this  power, 
in  the  old  council  of  twelve.  And  the  court  upon 
the  argument  held,  that  the  power  fo  belonging  to 
them  before  the  charter,  continued  after  it ;  although 
they  were  made  a  part  of  a  new  created  council,  to 
whom  the  fame  power  had  been  given  :  Becaufe  their 
inftitution,  in  this  refpe<9:,  was  not  altered  by  the 
charter. 

A  (hort  note  of  the  fame  cafe  iri  i  Vent.  355,  com« 
pared  with  the  return  in  Tremaine,  confirms  the 
above  obfervation  upon  Sir  T.  Raymond's  report ;  viz. 
*'  It  was  iaid  by  the  Court,  That  if  a  corporation  that 
hath  been  by  prcfcription,  accept  a  new  charter, 
wherein  fome  alteration  is  of  their  name,  and  likewife 
©f  the  method  in  the  governing  part ;  yet  their  power 
to  remove,  and  other  franchtfes  which  they  had  de 
temps  d'ont^  &c.  do  continue.? 

Sir  T.  Raymond  ftates  the  removal  to  have  been  by 
the  cemmon^counciL 
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JJbERBROTHICK,  cafe,  276. 
Adjournment^  of  appeal  from  a  poor  rate,  86. ' 

■  of  Committee  to  give  parties  time,  433, 
jidjtufgmg,  right  by,  420. 

Admijfion  to  corporation,  how  to  be  (lamped,  184,  7, 

Affida*vitt  how  to  be  Aamped,  183,  4,  7,  8. 

Agency^  evidence  of,  in  bribery,  451,  s. 

Airjhne  cafe  in  1781,  366. 

Aldborough  cafe  in  169b,  480,  494,  5,  500. 

Andovrr  cafe  in  1689,  53. 

Appeal^  from  poor  rate,  6$^  86,  go — 97. 

■  ^        frqm  Court  of  Seflion,  effcft  of,  366,  7. 
— —  to  Borough  Seflions,  1 88. 

Attorney t  privilege  pf,  as  a  witnefs,  451. 

B. 

Baker  and  Jardine^  cafe  of,  189,  192. 

Banker^ I  drafts  and  boolut,  evidence  from,  448,  451. 

Baron)^  burghs  of,  in  Scotland,  310. 

Batb^  corporation,  cafe  of,  324. 

Bemetti  cafe  of,  as  freeman  of  Carlifle,  574. 

Bi/hotfcaftk  cafe  in  1696,  435. 

BUu:IC%  Treatife  on  Scotch  horoaghs  cited,  283,  309,  323. 

£^cifc/0n«*s  Commentaries  cited,  46,  7,  212,  470,  495, 

Biamire,  George,  his  evidence  in  Carlifle,  514. 

JMp»JKr*^/'s  cafe  in  Carlifle,  519,  551,  565. 

Boftawen;  the  King  and,  cafe  o(  .f%6,  7. 

Bribay^ 
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I 

Bribery,  difqualiiication  by,  165,  478,  &c.  494,  501. 

•— ^—  at  common  law,  and  bv  ftaiutc  diftiDguifbed,  491,  497. 

— -—  obfervations  on,  482,  olc, 

Bridport  ca/e,  in  1784,  30.     In  1728,  157.  ,  ^ 

Burgage,  tenure,  properties  of  its  right  of  voting,  210. 

■  l^rd  Tburiow's  obfervations  on,  377,  8. 
Burgefs,  admitted  by  the  homage,  134. 

■  by  Court  roll,  222,  .4. 

■  different  applicatiofts*6f  the  i^ord,  230,  237. 

■  ticket  of  admiflion  in  Scotland,  251* 

■  how  granted,  253,  &c. 

—  qualification  of  in  parliament  of  Scotlai)4,  272,  &c.  917,^. 
not  ncceflary'to  Englifb  niembers,  886,  322. 


By  law  of  Norwich,  cenfured  by  the  Houfc,  287. 
By  iaws,  their  legal  effea,  534,  538,  554,  6,  7. 

C. 

Calitngton  cafe  in  1770,  150. 
Candidate,  10,  11,  19. 
Cur^^an  cafe  in  1730,  49. 

in  *775.  «3.  93.  ^^4,  190,  3. 

Carlijle,  right  of  ele^ion,  508.^-Siate  of  the  corporatioti,  508. 

Cafe  of  in  1712,  ^37,  576. — Account  of  the  mandamus  trial 

in  1789,  574. — Of  the  information  againft  Wheatley,  575.— 

Cafe  of  in  1681,  in  B.R,  58a.  . 
Ckanceltor,  (Lord  Thurlow)  his  fpcechcs  on  nominal   votes  in 

Scotland,  370,  3S7. 
Charles  lid.  his  letter  to  the  royal  boroughs  in  Scotland,  269,  288. 
Charter^  eifc£l  of,  on  corporate  rights,  554. 
Chickefer  ci(c  in  1711,  31. 
Chippenham  cafe  in  Glanville  cited,  12. 
Chriftchtirch  Ci{t  in  B.R.  29^. 

CircumJianceSt  alteration  of,  in  Scotch  freeholds,  419,  423,  6,  438. 
Cirencejler  cafe  in  1709,   169,   170. 

— I in  1623,  235,  243. 

CtizenSt  application  of  the  word,  53. 
Oachmannan  cafe  in  1775,  3^4. 
CoAr  upon  Littleton  cited,   185. 

—  2  Infl.  cited,  229,  238. 
CoicheJ,er  c^k  \n  1784,  148,   153. 

■  in  1782,   166. 

Commiffion  to  members  of  Scotch  parliament,  si6» 
Committees  of  eIe£iion,  their  authority,  146,   149,  &c.  »l6,  7. 
of  privileges,  praQice  of,  201,  «f6. 

■  order  of  appointment  to,  217. 
Commonalty^  its  meanings,   118,  119. 
Conclkfory  law,   18. 

Confirmation,  diilinguilbcd  from  a  graot,  i86* 

Com/iitMimi 


INDEX. 

Conjlitueni  members  of  corporatioD  meetings  in  Scotland,  292,  |^ 

-  7.  9.  302- 

Gmy?rttfl/o«  of  flatuics,   13,  14,  17,  22,.  44,  240,  241. 

— —   of  terms  in  1a(i  refolutionsy  40,  &c.  115,  116,  Ii8« 

Conifeniion  of  royal  boroughs  in  Scotland,   268,  9. 

its  inltitation,  270,  283,  4,  7,  301,  9. 

a£^s  of,  268,  271,  283. 

Counfelf  precedence  of,   57. 

County  cIe£)ion,  to  be  in  the  mod  ufual  place,  19,  28. 
G?i/^></ry  cafe  in  1781,  83,  93. 

Craft/htan  diftinguifhed  from  merchant,  in  Scotch  borougKs,  313. 
Crickla^  cafe  in  1695,  8. — In  1782,  in  Houfc  of  Lords,  489.— 

In  1776,  199. 
Cr0.^  and  Davis,  cafe  of,  184. 


DfCfcwi  of  crafts,  in  Scotland,  259,  &c, 

Deed%j  nature  of,   185,  6,  212. 

— —  how  to  be  (lamped,  182,  &c. 

Ddrgatcs  of  election  in  Scotland,  272,  275. 

Denbigh y  cafe  of,   1744,  49. 

Denuding,  cafes  of,  in  law  of  Scotland,  414,  426. 

Dcr6y  cdi'e  in  1775,  ^3' 

Duerminationt  laft,  upon  the  right  of  voting,  40,  232,  &c.  24a. 

'  fubfequcnt  to  flatute  2  Geo.  II.  ch.  24.  p.  49. 

Devizes  cafe  in  1689,  53. 

DireSlory  law,   18. 

DonnunL  book,  evidence  of  in  Carlifle,  515,  517,  &c.  551,  &c« 

Double  return,  one  party  fubmiu,   175.  ' 

. proceedings  peculiar  to,   199,  201,  2,  3,  213,  4,  216,  7. 

only  one  party  petitions,  215.  Nciihcr  candidate,  172. 

Dovir  C7i[c  in  1623,  231. 

Dou^liis^s  obfcrvationon  difqualification  by  briberv  cited,  479* 
DiKt^ntcUf  Ic^l  returning  officer  there,   175,  200.  1 

Dumbarton  ^ii\n&,  cafe  m  1728,   147,  152,  157. 
DuvwartonfhiTe  cafe  in  1781,  138. 

in  1724,  364. 

Dum/rirs/hire  CfiCcm  1711,  342,  359,  363. 
Dungannon  cafe  cited,  234. 
Durham  cafe  in  1762,  23,  360. 


Edinburgh  cafe  in  1711,  323. 

Elecliunf  common  law  ri^ht  of,  42. 

.  proceedings  at,  in  Scotch  boroughs,  175-  iyg^  s8o. 

Elpkinjlont^i  cafe  in  the  Houfe  of  Lords,  370, 

£r/Sb/zr*sIuftitutcs  cited;  415. 


INDEX. 

B*v»s,  Rev,  Thomas^  cafe  of,  in  Seaford,  98. 
Evidence^  of  confenc  to  an  cle£lioD,  26. 

■  of  fraudulent  nodce  of  an  ele^oni  sG. 

—  of  a  deed  in  Scotland,  433. 
——of  abufes  in  making  poor-rates,  109. 

of  bribery  at  former  elcdion,  110,  469. 
— —of  I  he  per  fon  bribed,  111,  iia. 
■  of  the  invalidity  of  a  petition,  154.     Of  proceedingi 

on  a  former  petition,  470,  2. 

^         -of  a  petitioner's  bcin^  ineligible,  154,  164. 

'  ■     -   '     of  co))ici  pf  cprporatjon  records,  57a.— Of  corporatioa 

books,  573.  ^ 

'  confined  to  the  opening  of  the  cafe,  1 13. 

— —  muft  correfpond  with  the  allegation,  407,  411. 
-of  pradicc  to  eyplain  a  flatutc,  refufcd,  194. 
of  drafts  pn  banker  to  prove  bribery,  448,  9. 
parole,  jn  fupport  of  a  former  determination  not  re* 


ceived,  165. 

■'  ■■ .    ■  ■   of  minutes  of  a  former  Committee,  473—4779496,  7. 
—  of  a  rent  roll  of  burgages,  207 — 9. 
■  of  judgments  in  quo  ttforranto^  57  j . 
-upon  the  liroitaiiop  in  Oatute    16  Geo.  II.    ch.   11. 


fcfl.  84.  305,  7. 

of  a  freeman,  upon  corporate  rights,  571,  2. 

of  proceedings  in  the  council  of  Kirkwall,  306,  7. 


ExplanaUry  tthlniion^  40»  41,  &c.  55,  u^. 
Extent,  old,  334. 


fife,  cafe  of,  in  1780,  324. 
Frafer,  Captain,  his  cafe  in  Nairn,  421. 
Fraud  in  law,  372.     Implied,  379,     How  prored,  379,  jS^- 
'  criminal  or  civil,  78,  372. 

in  poor-rates,   131. 

in  ScottiOi  freeholds,  342,  356,  37s,  382,  3. 

Freeholder^  qualification  oF,  in  Scotland,  330. 
—  oath  of  ditto,  332,  3. 
Freeman,  ex  gratia,  at  CaHifle,  ,548. 
■  See  Burgeji  and  Honorary. 


G. 

Gateward*5  cafe  cited,  234,  243. 
Ct/fy  ijid  Lockyer,  cafe  of,   183. 
Clan'vilU,  citation  from,  12. 
Gleuce/ler  cafe  in  1690,  s86,  319. 

Cram, 
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Crdntf  Sir  Ludovick,  hit  cafe  in  Nairn,  411. 
Crantf  diftinguiflied  from  a  confirmation,  i86* 
Cui/dst  in  corporations,  508,  530,  561,  8,  9. 
Ciii^d  brothers  of  Scotch  boroughs,  301  .—Id  Carliflei  508, 518,  &c«, 
542»  578,  9. 


H. 

Ilaiatf  Hugk^  cafe  of,  in  Seaford,  96. 

Hardoficket  Lord,  his  opinion  on  the  writ  of  mandamus,  JOt. 

MeirSf  different  fpeciei  of,  and  their  rights,  in  Scotland,  4821  |^ 

9.  43»- 
Hfift<m  cafe  in  fi.  R.  350. 
Hindon  cafe  in  1776,  ^^84. 

HcUt  Chief  Juftice,  his  opinion  cited,  72,  iso,  134* 
Honiton^  right  of  ele^on,  159. 
'  public  diftribution  of  money  ihere,  159. 

■  cafe  of,  in  1782,  148,  162,  &c. 

'  cafe  in  1781,  163. 

Honorary  freemen  in  Carliflei  queftioned,  509,  ^37,  ^63,  5,  ^78, 

i79- 

I.- 

Jackfon^  Richard,  his  evidence  in  Carllfle,  ^14. 
J/cA^o^  cafe  in  1785,  139. 
Inburgefi  of  Preflon,  220. 
Incapacity,  840,  304,  461. 
Infeftmait,  baie,  415. 
InkabitaMts^  different  defcriptiont  of,  I16—II9,  88$,  889,  ft% 

*34»5>  8,  84 >.  3- 
Inroilmeni  of  Scotch   frccholderj,  effeft  of,   344,  346,  7,  357, 

3671  39  ^  4»  5»  €• 
JnUre/f.     See  IVitnefs. 

7B/i;'<:i^i/ and  miinflerial  duties,  65,  l»0,   134,  5. 
JurifdiBion,   in  the  lad  refort,  not  conclufive  in  all  cafes,  389. 

upon  cleflions,  6,  49,  79,  80,  2,  92,  105,  132,  146, 

9i  '5*.  ^^5f  6>  B39.  302,  35^»  377t  378.— Upon  bribery,  501. 

in  Scotland,  389,  391,  3. 

■     of  quarter  feflions,  128 — 130,  132. 
dcfeft  of,   125. 


Jujlices  of  Peace,  their  authority  over  poor-rates,  65,  68,  69, 188. 

in  boroughs,   i88. 

5/.  /o/M  cafe  in  1775,  69,  8i. 
■■  in  1660,  230* 


TU 
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K. 


TkeKm/f  and  May,  cafe  of,  277. 

KirAuSrigktcifc  in  1781,  3S3.  4»  4^'*  ^-  4-7.S.  481,  485»  4«55»  '^• 

— copvof  the  petition}  502. — Procvcdicgson  ihc  trial,  505. 

Kirknfafl^  its  rcir,  2.59i» 
Kynaflon^ 9  c^(Cy  877. 


l^afist  ecclcftafiical,  17. 
Leett  in  Scotch  boroughs,  239. 
/</^/^'V*  Cdfc  in  1709,   169,  170. 

Lumtaiim   to   fuits,    principle  of,  347,    33^.     In   the  Court  #1 
ScfTion  on  freehold  righi^  3^4,  343,  5,  366,  419. 

LutUtorCi  trniircs  citccf,  212. 

Lcwther,  Sir  James,  made  firccmafn  of  Carlfflc,  o^5* 

Ludlow  cafe  in  1660,  2  j(>. 


M. 

M*A(Um*%  cafe  in  Scotland,  414,  419,  437. 

Mackardy  jckiiy  his  evidence  in  Carlidc,  ^21. 

Mackenziey  Sir  Gcorar^y  his  ObfenationJ  cited,  2^3,  301. 

AfacpAerfcn's  cafe,  upon  appeal  from  Scotland,  386,  &c. 

Maddem,  cafe  of,  in  B.  R.  120. 

MaUUn  cafe  in  1692,  43J. 

Mandamus,  101,  2,  134.    To  fign  a  poor-rate,   100.     To  make 

■  one,  ico,  104. 
Mansfield,  Earl  of,  his  opinion  cited  on  mandamus,   loi. 
Marihorough,  cafe  in  1689,   52. 

Manbers,  returned,  give  up  to  the  petitioners,  138,  9,  40. 
■  doubly  returned,  rights  of,  201,  2,  213,  4,  5. 

■  pcrfonally  otdered  out  of  the  houfc,  2  f  4 . 

^-—  need  not  be  burgeffcs  of  their  towns.     (Sec  the  KirkwcUt 
cafe.) 

freqtiently  made  honorary  burgefles,  580. 


Midkurji,  cafe  in  B.  R.  loj,  133 

Mitborn  Portc^k  in  177.5,  70.— in  1781,  82. 

Minif  trial  and  judicial  duties,  65,  120,  134,  5. 

MinuUs  of  proceedings  of  Committees,   evidence  in  what  •afc, 

47«.  477- 

■  compared  to  judicial  re- 

cords, 476,  8,  488. 

Mitchell Cdfc  in  1784,  70,  83. — in  169.5,  |J4. 

Mortgage,  cFc£l  of,  upon  voting  in  England  and  Scotland,  417, 
418. 

Murray^ 


INDEX. 

Mtrray^  Sir  Patrick^  his  cafe  in  the  Scotch  parliament,  955,  271, 
Mdfgravtt  Chrijlopher^  his  cafe  in  1692,  581. 

NMemen  not  to  be  members  of  Scotch  boroughs,  317. 

Nondnai  and  fiflitious  votes  in  Scotch  counties,  329,  ^38,  3689 

370,  8,  389,  &c.    Defined,  397,  400. 
Kortk  Berwick  cafe  in  177^1  80. 

in  the  parliament  of  Scotbnd,  255,  271. 

-Norwich  cafe  in  1705,  286^  319.     Right  of  cleGion  thcrc»  44JI/ 

Notice  of  eleftion,  3,  5,  8,  9, 15,  26,  31. 

—————  in  Scotland,  279,  280. 

— ^—  in  corporate-  proceedings,  277. 

—      ■>  of  incapacity  againft  a  candidate,  461,  496. 


O. 

OM  of  freemen  of  Nomvich,  320. 
■■  of  Carliile,  540, 

—  of  Scotch  freeholder,  332,  3, 

effca  of,  341,  3,  8,  384,  391,  4,  5,  6,  420. 

of  verity  and  reference,  398,  9. 

Xkcd^naliiy  in  fcot  and  lot  votes,  82,  3,  128,  9,  &c« 

'  in  freeholds  in  Scotland,  342. 

■  in  making  honorary  freemen,  528,  539. 

•I^tfiitfiiq^loii  cafe  in  1785,  139. 
Ordtr  of  the  houfe  on  double  returns,  214,  5. 

appointing  committee  of  privileges,  217,  8. 

Off  or  d  cafe  in  1700,  436. 
Orkney  cafe  in  1781,  353. 
Overjeers  of  the  poor,  their  power  over  poor-rates,  120. 


P. 

Paijley^  cafe  of,  in  the  parliament  of  Scotland,  310* 

Parker^  Chief  Jujticey  hts  opinion  cited,   on  appeals  from  ordesi 

of  juQiccs,  66. 
Parliaments  of  England  and  Scptland  contrafled,  302,  3. 
Parties,  evidence  againft,  in  different  caufes,  472,  496,  7. 
Peers  eldcft  Tons  of  Scotland  ineligible,  274,  312,  &c. 
Pcw3ro*^«W  cafe  in  1770,  19,  24,  27. 
Perjury  in  freeholders  oath  of  Scotland,  367. 
Perth  cafe  in  the  parliament  of  Scotland,  2^6^ 
Ptfffr^artftf^A  cafe  in  1775,  69,  81. 
Feiersjeld  Cdik  in  J  775,  198. 

Pdiiiofi^ 


INDEX. 

PetitWHf  adherence  to  the  terms  of,  195,  6,  8,  9,  ftot,  3,  407, 
4«^  434.  &<^-  4^*»  4^7- 

■  obrenratioot  on  this  fuhjcOi  4)4. 

•  upon  double  returns,  106,  403,  si^* 

■  filled  oijeveral  figned  by  o««,  s. 
— -  muft  be  iigncd  by  the  party,  158. 
'              fupplcmenul,  250. 

Petitioner  objc6lcd  10  as  ineligible,  164. 

not  permitted  to  fubflantiate  his  petitidn,  165- 

Petitioners  oppofe  each  other,  35. 

— —  deny  their  petition,  143,  4. 

■  againft  a  member  for  whom  they  voted,  145,  169. 
Petitions  renewed,  proceedings  on,  145,  7,  150,  1,  &c«   169. 

«  orders  of  the  hpufe  on,  168. 

■  reference  to  manv  cafes  of,  17  !# 
Plymouth  cafe  in  1781,  48. 
PonUfraB  cafe  cited,  835,  243. 

PooU  cafe  in  B.  R.  229,  239,  246^ 

■  in  1660,  235. 
Populacv,  meaning  of,  38,  &c.  ti6,  11^. 
Potwallerst  42. 
Precept  for  ele£lion,  4,  7. 
Prefcription,  corporate  right  by,  529,  564,  5; 
Prefton,  right  or  voting,  rcfolution  of,  aft2|  £2a* 
cafe  in  1768,  223,  4. 

■  cafe  in  1781,  225. 
Prize  A61,  queflion  on,  189,  190. 

Proceedings  vrherc  petitionera  oppofe  each  other,  35,  36,  57,  107^ 
—  throu|»h  the  votes  feparatcly,  difapproved,  176,  7. 

*  peculiar  to  double  returns,  199,  201,  &c:  213,  4. 

■  '      at  borough  clc£lion$  in  Scotland^  264,  266,  &c.  303^ 

Qtialijlcation  of  a  perfon  abfent  not  required,   167. 

by  admiffion  to  the  freedom,  172,  »86,  7i  317,  32s,  4. 

— — —  in  Scotland,  250,  &c. 
■    of  dolcB«itcs,  275,  291. 

of  freeholders,  330. 

■■  fraUdulenf^  380,  i.    Sec  Nominal. 


Radnor  czfc  in  AyG It  139,  150,  215. 
— — ,  Earl  of]  his  conveyances,  177. 
Ratrahiiity,  ,58,  66,  &c.  ^ti,  8,  &c.  131. 

Rate  for  the  poor,  its  etfed  in  fcot  and  lot  votes,  67,  70^  84,  87, 
^1  9'i  2»  5t  is6,  &c.  349,  361^ 

^  Rafcg 
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Rate,  fraudulent,  58,  74,  5,  9,  85, 99,  Si  ^1  I8«* 

rcirofpcflivc,  1J3. 

when  and  how  made,  72,  6,  ifio,  isi. 

-  and  amended,  119,  ifto. 

or  quaflied,  133. 

RdiymmiPi  repoit  of  the  Carltfle  cjlfe,  588^  583. 

BedemaSIe  cRAtct,  33i>  33&9  364. 

Regality,  boroughs  of,  in  Scotland,  310* 

RentrJl,  cvidi*nce  of,  206,  9. 

•— »—  elTed  of  in  burgage  tenures,  2 10. 

Reprcfcntation  of  counties  m  Scotland,  its  orinn,  329. 

' 7"""— "^T"""! abufc  of,  377. 

Refidence  and  trading,  qualifications  of  burgeflef  to  parliament  iA 
Scotland,  275,  290,  ^18. 

■  in  £ngland  ditto,  28 j,  321. 
Retour,  334. 

Return,  (See  DoubU  Return,)  merits  •f,  involved  with  thofe  of  the 

election,  214. 
Returning  officer,  his  duty,  80. 

7  his  power  before  flat.  7  and  8  Will.  III.  7. 

Robinfon,   Mr,  member  for  Harwich,    his  evidence  in  CarliOe, 

549»  564- 
Roll  of  cleaion  in  ScotlancT,  330,  1,  334,  344,  347,  354. 
RuJ'e,  Alexander,  cafe  of  in  Nairn,  407,  411* 

s. 

Salijlmry  cafe  in  1689,  53. 

in  1713,  15. 

SalUmm,  Lord,  his  book  cited,  815« 

Sands,  Sir  Ednjard,  cafe  of,  322. 

Scarborough  cafe  in  1770,  139,  150,  215. 

Scot  and  Tot,  39,  56,  67,  70,  2,  1I6,  119,  123,  4. 

Staford,  right  of  elcftion,  37. 

cafe  in  1775,  83. 

■  its  conftitution,  59. 
Seal,  corporate,  561,  8. 

Selkirk  czh,  in  the  parliament  of  Scotland,  855,  271. 

Sejfion,  court  of,  in  Scotland,  iu  jurifdifiion  in  ele£lions,  393,  &c, 

■  metho<i  of  proceeding  in  trials,  397. 
Sejjions,    Sec  JurifdiRion,  Andjitftices. 
Sett  of  boroughs  m  Scotland,  259. 
ShaftJk-ATy  cafe  m  1781,  128,  9. 
Slacky  Ijaac,  his  evidence  in  CarliOe,  ^13, 
Southampton  cafe  in  1775,  199. 
Southwark  cafe  in  1689,  119. 
Speaker,  his  return  conteflcd,   116. 
SpotifuMMd,  his  treatife  on  elef^ions  cited,'  272. 
Stamp  Ach  recited,  178  and  foil. 
■'  general  obiervations  on,  211,  &c. 

Stamfif,  what  are  neceflary  to  deeds,  177,  181,  &c.  til. 

Q  q  StocAhidgf, 
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SuMridgt  cife  in  1689,  ^^>  497*  ^* 

Stranraer  cafe,  ia  the  parliament  of  Scotland,  171  • 

Sudiuryczk  in  1775,  116. — in  1660,  2g6. — in  1770,  463. 

Summons  of  rcdu£iion,  no  objedion,  428. 

Sunday^  cle£lion  proclaimed  on,  31. 

Superiority,  330,  5,  6,  340,  &c.  365,  374, 376,  380. 

T. 

Taxuneyi  cafe,  72,  4,  85,  133. 

Tavificck  cafe  in  x6fo,  237. 

Taylor  ?gainft  the  Mayor  of  Bath,  cafe  of,  324* 

Tenures  in  law  of  Scotland,  335,  6,  7,  9. 

— ^—  in  England,  336. 

Thetford  cafe  in  1690,  436,  479,  485,  495. 

Trafficker  in  Scotch  boroughs,  318,  9. 

Treating;  A&,  arguments  on,  478,  483.  493. 

Tremainc*s  Entries  cited,  for  the  Carlifle  cafe  in  168 1,  585. 

Truro  cafe,  51,  226. 

TruA  edate,  queflion  of  in  Downton,  204,  ^,  6.    Vote  by  ia 

Scotland,  331,  411,  421. 
Ti3M^,  in  Scotch  law,  how  proved,  379* 


U. 

Union  ads  referred  to,  268,  £73,  291. 

■  taken  into  confideratioa  in  parliament,  314,   3x5. 

Ufage,  evidence  of,  in  elcQion  rights,  233,  4,  &c.  247. 

V. 

yae  thrown  away,  323,  4,  5,  6. 

w. 

IVadftt,  Q32,  376,  420. 

ITj^fj  of  menfcrrs,  125. 

Wakely  and  Law,  cafe  of,  211. 

Wallinnford  right  of  clc£>ion,   125. 

Wartham  cafe  in  1660,  236,  7. 

Warwick  cafe  cited,   1 18. 

IfV/Zjcafcin  1748,   157. 

Weobly  cafe  in  B.  R.  71. 

WeRbuyc^^-  in  1728,   1 56. 

Whatlty,  ca'-  of,  as  freeman  of  Carlifle,  57^. 

ITiWoRcale,  2/3,  29a. 

6  Wigkt*t 


INDEX. 

9^i^*  Law  of  Ele&'ons,  citation  from,  B78,  $,  338. 

tvSicAel/ea  cafe  in  Glanville's  Reports,  8. 

fVtndforczk,  116,  117,837,  244. 

Withers t  the  King  and,  cafe  of,  326. 

WUneft  refufing,  ordered  by  the  Houfe  to  attend,  308. 

*— —  may  be  examined,  after  having  been  fworn  on  the  faaie 

queftion,  385. 
——mi,  if  interefied,  571,  2. 
WootUm  Dofct  cafe  in  1742,  147,  1^2,  8. 
WoTCtfitr  cafe  in  feb.  X774,  4^4' 
Writ  for  eledioo,  4. 
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